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14 boner ced A 3US5 
Gat 27 Risher-redirect 
2 Q Had you been hearing claims about Charles Gross' 
3 role with New York Plaza in the fall of 1970? 
4 A Yes, I had. 
5 Q And had partners and limited partners and others 
6 connected with Newburger, Loeb attributed wrong-doing 
‘i on Charles Gross' part to the problems that tie firm had 
' with New York Plaza? 
° A Partners had. 
” Q Fine. 
| il And was that true in the fall? 
| 12 A Yes. 
| 13 Q And was that also true in the winter? 
14 THE COURT: How does this affect anything? 
. MR. GRUTMAN: Your Honor was asking. Your Honor 
16 | seemed to express some surprise at the first time he 
W heard these things was when they were expressed second- 
18 hand by lawyers representing these people. 
19 THE WITNESS: I didn't mean to convey that. If 
20 that is the impression I conveyed,that is the wrong 
2 | impression. 
22 THE COURT: I did not apprehend and I still 
23 don't apprehend the significance of the last ten minutes 
2A | of testimony. 
oo MR. GRUTMAN: By me? 
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mbrf 28 Risher-redirect 


THE COURT: No, by Mr. Risher because Mr. Risher 


testified at great length that his August 1970 problems, 


his and Muh's August 1970 problems included the getting 

ria of the basketball team, getting out of the clearing 
Scenes, getting rid of the One New York Piaza, and I guess 
that ie it. 

MR. GRUTMAN: Cutting costs was the third. 

THE COURT: And cutting costs and so for these now 
to be fed into him as complaints by other partners in 
October, November, and December, I don't understand what 
anybody wants me to draw from it because he already knew 
all about it. 

MR. GRUTMAN: No, Judge, he knew the existence 
of the problems. The role that Charles Gross -- 

THE COURT: He had been trying to solve the 
problems. 

MR. GRUTMAN: Those were the problems but the 
role that Charles Gross played in the creation of those 
problems is <1other subject which overlies the existence of 
them. 

THE COURT: Nobody has ever explored then whether 
or not he learned in the course of ascertaining what the 
problem was how it came to pass because -- 


MR. GRUTMAN: That is what he has been testifying 


4503 


mbrf 29 Risher-redirect A 3 0 55. 


to. 


THE COURT: I assumed that in the summer of 1970, 
August, he ascertained how these problems came to pass, 
the better to deal with them. 

MR. GRUTMAN: Exactly fine. 

THE COURT: Is that right? 

THE WITNESS: Yes, and that occurred. 

Q So would it be correct, Mr. Risher, that the prob- 

lems existed that you told us about on your direct 


examination, correct? 


A Yes, Sir. 

@) And you and Muh attempted tc solve the problems? 
A Yes. 

Q And in addressing yourself to re solution to 


those problems did you come to learn through the fall and 
early winter of 1970 what role Charles Gross had played in 


this creation of those problems? 


ek I know what people told me about Mr. Gross' 
role. 
MR. MANDEL: I object to that. 
THE COURT: Yes, sustained. 
MR. SHAW: I think the door has been opened on 
that. 


THE COURT: Sustained. No, no. 


4504 


1 mbrf 30 Risher-redirect A 205 I 
ww JS 


“ Q The people that told you through the fall and 
early winter, were any of them general partners of 


Loeb? 


Newburger, 


Yes. 


A 


And likewise limited partners? Yes or no. 


7 A Limited partners did not tell me of a role. 


8 General partners did, limited partners were aware of 


these things. I did not gain information from limited 


partners as a source as to Mr. Gross' role. 


ll THE COURT: Mr. Grutman, I don't see that this has 


any enormous significance. 


MR. GRUTMAN: I would like to leave it, except, 


your Honor, there seemed to be some problem that I may not 
still be apprehending. 
THE COURT: That was my problem. 


MR. GRUTMAN: Has that been clarified? 


a —_ cond 
~] nD qn 
ST ac ee ie ee 


18 THE COURT: My problem was I couldn't see where 

19 Mr. Mandel was getting into these conversations as to 

20 what people told him when it was a subject that I assumed 

21 he already knew everything about. 

~ MR. GRUTMAN: Very well, the problem is 

os passed and we can go on to something else. 

2A THE COURT: All right. 

25 ] 9) The arrangment made with the Finley, Kumble law | 
| | 
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mbrf 31 Risher-redirect 
firm concerning their compensation in the Buckley case 
you have cold us was a contingent fee, is that correct? 


A Yes. 


Q Were the contingent arrangements a fixed percentage 


on the cash proceeds received in the event of success by 
suit settlement or otherwise? 


A Yes. 


e) And was the fee paid to Finley, Kumble in accordanc 


with that retainer based on the cash which Newburger, 
Loeb received? 


A Yes. 


fe) During the time that the Finley,Kumble law firm 


was acting on behalf of the corporation, did you put any 
limitations on what authority Finley, Kumble or Persky or 


anybody in the office had to act on behalf of the 


corporation? 
A No. 
Q Did you assume at all times that what Finley, 


Kumber and Persky were doing were in accordance with -- 
MR. MANDEL: One moment, please. 
Your Honor, I am going to object to these 
leading questions. 
THE COURT: Sustained. This last one. 


MR. GRUTMAN: I heard Mr. Mandel. 
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wort 32 Risher-redirect A z 0 2 2 
MR. MANDEL: One moment, please, Mr. Grutman. 
THE COURT: All am doing is I am sustaining 

an objection to the last question starting out with 

an assumption about generalities. 
MR. GRUTMAN: All right. 

BY MR. GRUTMAN: 

(9) Some questions were asked of you concerning 
whether or not Mr. Persky had spoken with you on February 
llth before the opinion letter was drafted. Do you 
recollect that? 

A Yes. 

QO At the time that Mr. Persky was representing 
the corporation, were there any limitations on what Persky 
was permitted to do on behalf of the corporation as lawyer? 

A No, I relied on his integrity, and no limitations 
were placed there. 

Q And did you expect Mr. Persky to do whatever was 
necessary and right that night? 

A Yes. 

0 You said that when the problem arose, it was 
one among many problems which occurred during that long 
February llth meeting, is that correct? 

A Yes. 

Q And when Mr. Burak demurred in giving the 


opinion on behalf of the Rosenman firm, did you at that time 
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Risher-redirect 
33 mbrf 


have any awarene:‘s of the impact of such attitude by 


2 | 
3 the Rosenman firm would cast on the whole transaction? 


delivered. 


‘ MR. MANDEL: I am objecting to leading. 
> THE COURT: Yes, sustained. We have had very 
6 
: specific testimony as to what he knew so just that general 
7 ‘ 
question -- ; 
8 ; 
Q Were there any problems that arose in the evening 
9 
that seemed to have an impact like the Burak incident? 
1 : ; ; 
. A I think the Burak incident probably was the largest 
u problem that we had that night but it was not the only 
2 | 
; | problem. We had a number of problems that night. 
| 
5 | Q And were those problems negotiated and resolved 
1 : : : 
' out during the course of the closing? 
15 
A Yes, they were. 
a Q Were there other problems that had to be resolvea 
17 ais 
| after the Burak opinion problem was resolved? 
18 : 
A I don't remember. 
” Q Did you understand that after the Burak opinion 
” letter was circulated, and opined upon and accepted, that it 
# | was not delivered until the last document in the transaction 
22 
| was signed? 
- | A No, I didn't -- I don't know when it was 
” | 
| 
| 
| 


R 


Q You are not a lawyer, is that correct? 
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34 mbrf Risher-redirect 
. A 3063 


A 


Tha* is correct. | 


Q Would you tell us, Mr. Risher, in February of 


1971, how old were you? 


A Tt was 35. 


Q Coming back to the various complaints and disa- 


{ greements that hod existed, on or about February 16th, 
. | Newburger, Loeb & Company, Inc. sued Charles Gross and Gross 
ae g Company; is that correct? 
a A That is correct. 
i Q You knew about it before the complaint was 
2 || placed in the hands of the federal marshal, did you not? 
8 A Yes. | 
" Q And when the complaint was placed in the hands 
15 of the federai marshal, was that with the authorization 
es and approval of Newburger, Loeb & Company, Inc.? 
" | A Yes, sir. 
18 Q And when prior to February 16th, and more 
19 particularly on or about February 5th or February 8th, 
au when Mr. Persky and the Finley, Kumble firm had reduced to 
21 writing the gist of the grievances against Gross & Company 
2 arising out of the Buckley matter, was that something 
that was within Mr. Persky's authority to do as a lawyer? 
” l MR. MANDEL: I object to that. It is a question 


without foundation, your Honor. This was done in the | 
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| 


oe Risher-redirect 
. A 3061 


| 
| 
partnership name. This man -- : 
THE COURT: Yes, sustained. 
MR. GRUTMAN: But, your Honor, the partnership 
and the corporation was in a transitional stage. The 


December 3lst agreement had already been signed. The 


_ Corporation wasn't simply nascent, ‘ It was a matter 


of technical formalities until it came into existence and 
to say I think with arid formality that the partnership 
had not yet transferred the assets as to ignore the 
reality of what was going on. 

There was a corporation de facto that was already 
in existence and would acquire the assets on February llth 
and for Mr. Mandel to insist upon this rigid idea that 
the partnership had not yet parted with it is to ignore 
what was neine. wm 

THE COURT: I know but there is a lot more that 
goes into this than just that simple question. It is in the 
partnership name. 

MR. GRUTMAN: All right, I will lay the foundation. 

THE COURT: It charges the wrong person with certai 
acts so that it ie a question of whether Persky was author- 
ized to get up a piece of paper to -~- 

MR. GRUTMAN: Judge, you ‘ust said two things 


which are of some concern to me and I want to address 
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Risher-redirect 
l mbrf 36 


myself in subsequent questioning to those. One,you say 


it was in the partnership name. That is true and that we 


will deal with at another time with another witness. You 


5 then say it names the wrong person. I will concur with the 
¥ Court that it misidentified who the registered representative 
7 


handling the account was. 


THE COURT: Who handled the transaction. It 

at said Charlie Gross did. 

” MR. GRUTMAN: Well, that too is applicable, but 

il is a matter of absolutely no legal consequence. If Gross 

2 & Company of which Charles Gross was a partner was in fact 

13 responsible, whether it was Jordan or Ordway or anybody 

m with a tin horn would make no difference because Charles 

1 Gross would »e legally responsible. 

16 THE COURT: The thing that Mr. Mandel -- the action 
that he is raising which is what troubles me only as to 
18 your question. 

a4 MR, GRUTMAN: lL right. 

ad THE COURT: Not as to the fact, only as to your 

21 question, whether Mr. Risher had authorized Mr. Persky to 

_ charge Mr. Gross with something he had not done, that 

” somebody else had done. That is what troubles me about your 
a question. 

2 MR. GRUTMAN: That is a different question, Judge. 
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THE COURT: Implicit in your question is all 
of these little wrinkles. 

MR. GRUTMAN: I am going to try and deal with 
those short hairs. 

@) Mr. Risher, at the time of the Buckley settlement, 
which was in December of 1970, did you know of the existence 
of a man named Charles Jordon? 

A No. 

Q Did you know whether or not Gross & Company 
consisted of anybody else other than Charles Gross? 

A No. 

Q Were you aware that when the settlement had been 
effected on or about December 17th, there was an 
assignment to Newburger, Loeb & Company of whatever claims 
Buckley had against Gross & Company? 

A Yes. 

Q And in the period subsequent to Decmeber 3lst, when 
the so-called agreement in princ.ple was signed, and 
after the release hid been signed by, or the various 
papers in the Buckley settlement with Webster, Sheffield, 
was it contemplated that whatever claims were embrased 
in the assignment would pass over to the corporation by 
reason of the transfer agreement? 


MR. MANDEL: I object. It is leading; and it 


6 
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calls for a conclusion. 


THE COURT: Overruled. 


Go aheac. 
A Absolutely. 
QO And when Mr. Persky continued to negotiate with 


Gross and his representative, were you aware that among 
other things they were discussing the Buckley claim? 

A Yes, but that was not the only claim. 

Q I understand that. But the Buckley claim was 
among other claims which Mr. Persky was discussing with 


Gross and his lawyer, and you knew that, did you not? 


MR. MANDEL: I am objecting to this, your Honor, 


because it is without foundation as well as being leading. 


We is talking about certain unnamed negotiations. So far we 


have been speaking here about definite meetings between 
Mr. Persky and persons representing Gross and so forth. 

Now, Mr. Grutman is leading Mr. Risher into 
testifying about unidentified meetings or negotiations 
at which he probably did not attend, probably never took 
place. 

THE COURT: The issue I think is very simple. 
Was Mr. Persky representing this nascent corporation 
and the partnership both at this point? | 


MR. GRUTMAN: At which point, your Honor? 


tw 


= @ & 
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THL COURT: February 5th when he presented Exhibit 


MR. GRUTMAN: I don't think that question can be 
answered. 

THE COURT: Then it is a question of in what 
capacity Mr. Risher was authorizing him to exhibit this 
instrument, if at all. 

MR. GRUTMAN: Do you want me to deal with that? 

THE COURT: That seems to me to be a threshhold 
question. 

Q In thi¢ period, Mr. Risher, before February 11th, 
were there several law firms handling the affairs of 
Newburger, Loeb & Company? 

A Yes. 

Q Did that include Goldenbock & Barell for some of 
those matters? 

A I believe Goldenbock & Barell's services had just 
been ended because Goldenbock & Barell had been left 
with the Buffalo Braves matter and unless there were 
still some open items on that transaction, perhaps it 
wasn't ended. 

Q And did Osmond Frankel who I think was not an 
individual practitioner but a member of the firm of 


Hayes, St. John, et cetera, was his firm also invclved? 


| 
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A Yes. 


Q And Finley, Kumble, was also handling some matters 


for the partnership? 


A Yes, 
(@) And was the Rosenman ‘firm also handling some 


matters for the partnership, 1s that correct? 


A Ves DPEiwasi. 


MR. 


MANDEL: 


THE COURT: 


MR. GRUTMAN: Matters. 
Q Would it be correct, then, Mr. Risher, that the 
large affairs of Newburger, Loeb & Company, che partnership, 


were being handled by several law firms, correct? 


it was. 


Matters. 


A That is correct. 


oO: Did you know that in negotiating with Mr. Mandel 


and Mr. Gross, that Mr. Persky was acting on behalf of the 


corporation? 
A Yes. 
Q And when Mr. Persky was pressing the existence 


of various claims against Mr. Gross, so far as you knew, was 
he doing that on behalf of the corporation? 
A My mind hadn't run to that issue. 
Q Address your mind to that issue, Mr. Risher. 


A It really runs that there were claims. 
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Q Mr. Risher, the claims that have been spoken 
about, << 
THE COURT: He is not going to answer that 
for you. He thinks of them as claims. He doesn't think of 
them as corporate or partnership. He says his mind does 
not run to that. They are only claims. 


Q Whether your mind ran to it or not,can you 
address yourself to it: in pressing Mr. Gross to accept 
the seriousness of those claims, was Mr. Persky doing so 
with your 2pyroval? 

A Yes. 

Q Was he doing so with your approval as the then 


chief operating officer of the partnership? 


A Yes. 

Q And was he doing so with your approval? 

A To the extent that -- 

Q Just hear my question. 

A To the extent that chief operating officer was 
meaningful. 

Q All right, and was he doing so with your approval 


as one of the principal officers of the new corporation? 
A Yes. 
Q When you answered Mr. Mandel that you did not know 


in advance that Mr. Persky had drafted the form of the 
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complaint which was exhibited to Mr. Mandel on February 
Sth, you were speaking about your own personal knowledge, 


is that correct? 


That is correct. 


A 


Q Do you know what conversations or dealings had 


passed between Mr. Persky and Mr. Berkowitz? 


A Ho, do not. 


@) And Mr. Berkowitz at the time that the complaint 


was exhibited to Mr. Mandel, was he then still the general 


counsel of the partnership, the ‘inside house counsel? 


12 A Yes, sir. 
13 QO Before you went to the meeting at which -- and 
14 | I think it was on February the 8th -- where Mr. Mandel 
15 had a copy of the complaint exhibited to him -- | 

MR. MANDEL: One moment please. 


MR. GRUTMAN: Is that the wrong date? 

MR. MANDEL: It is the wrong date and th wrong 
person. The testimony we have is that Persky gave it 
to Silverman and he said something to Silverman. 


MR. GRUTMAN: Fine. 


MR. MANDEL: If tais witness didn't see it and 


didn't know, he shouldn't be led into more hearsay. 


I object to the constant leading. 


MR. GRUTMAN: No, he objects because it is hurtful | 


| 
| 
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2 | to his cause. Not for any other reason. 


3 Q Had Mr. Persky, before the complaint was exhibited 


to the lawyer on behalf of the Gross, Bleich and Donoghue 
interests it was shown to, discussed it with you on the way 
over to the meeting? 


A E dont think so, no. 


Q Or had he consulted with you in its preparation? 


‘al 


A No. 


MR. GRUTMAN: I would like to conclude by asking 


one or two more questions. 


Just a moment, please, your Honor. 
(Pause. ) 


BY MR. GRUTMAN: 


@) Mr. Risher, did the fact that there had been 


forgiveness of certain deficit partners' capital accounts 


become a fact which was made known to the limited partners? 
| 


A Yes. 
19 Q And was it likewise made known to the subordinated 


lenders? 


A Yes. 
(9) Did the subordinated lenders approve? 


Yes. 


Did the limited partners approve? 


25 MR. MANDEL: Which limited partners? 
| 
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The limited partners who signed the 


MR. GRUTMAN: 


transfer agreement which is to say everybody except your 


clients. 


5 MR. MANDEL: That question I will accept. 
‘ MR. GRUTMAN: Right. 
: Q And was there any concealment of the fact of these 
8 

forgivenesses to Mr. Mandel or the people who represented 
9 

Mr. Mande. during the negotiations which went on when 
” those forgivenesses were worked out? 
1 
i A No, there was no concealment. 
12 

(9) Even before February 11th? 
bs A Never. 
7 Q Were those forgivenesses made known to the New 
% York Stock Exchange? 
i? A Yes. 
17 
Q And to, the SEC? 

i A I don't know about the SEC. I don't recall. 
19 Q Could the deal have been made without those for- 
20 uh o 

givenesses? 
_ THE COURT: He has answered that about three 
22 ; 

times. 
| MR. GRUTMAN: All right. I would like to ask the 
ee 
i one question which your Honor excluded when Mr, Risher 

i 
\| 

5 | was trying to answer it during the course of Mr. Mandel's 
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2 
cross examination. | 
3 
Q Mr. Risher, would you tell us if the deal, that is 
4 
to say the transfer agreement,had not gone through because 
5 
of the obstruction or refusal of Bleich and Donoghue and 
6 fi 
all of the other limited partners and subordinated lenders 
7 
had balked, what would have happened to whatever amount 
8 
of capital belonged to Charles Gross, Mabel Bleich, 
9 
and Gene Donoghue? 
10 
MR. MANDEL: I will object to that as calling 
11 
for a prediction of events which did not occur. 
12 
MR. GRUTMAN: Based on his knowledge of what the 
13 
state of the business was and its financial affairs. 
14 . 
| THE COURT: You have just asked a question that would 
15 
| take an accountant a half hour of testimony to be authori- 
16 
H | tative about. 
W7 
MR. GRUTMAN: No, your Honor. You allowed Mr. 
18 
Mandel several times to put to Mr. Risher the question 
19 
of what would have happened, you were forcing my clients 
20 ; s 
to give up rights and to forego benefits and the like. 
21 | 
| THE COURT: ‘That is to get his state of mind 
ne 
| that he believed to be so before a situation. This is going 
23 
| to the fact; as an accounting expert, and I don't see 
me | 
| that you have laid a foundation to -~ 
25 || | 
i MR. GRUTMAN: Can I ask him his opinion? 
| 
} 
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You had a lot of accounting opinion from him. 


THE COURT: His opinion is not relevant to your 


4 case. His opinion for certain purposes it seemed to me was 
5 relevant to Mr. Mandel's cross examination. There is a vast 
6 different between the two. 
i MR. GRUTMAN: Your Honor, I think when you are 
| talking about a conspiracy and you are talking about 
? people's motives and people trying to steal corporations and 
10 take away valuable -- 
1 THE COURT: I am delighted to give you that answer, 
12 Mr. Grutman. Don't get nervous. Don't get excited. 
| 
13 MR. GRUTMAN: All right, I'm sorry, Judge. 
14 THE COURT: I am delighted to permit you that answer 
15 if you can lay a foundation that this man knows what he 
16 is talking about. 
YW MR. GRUTMAN: Very well. 
18 THE COURT: But to ask him that question as your 
19 last question on redirect without any foundation -- 
“ MR. GRUTMAN: It is the last question. 
21 6) Mr. Risher, do you have any knowledge of what the 
22 balance sheet of Newburger, Loeb was in December 1970? 
| A Yee, % add. 
A Q And did you have a knowledge of the continuing 
25 financial affairs of the company beyond December 30, 1970, | 
| 
| 
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into and up to February 11, 1971? | 
A Yes, did; | 
Q Was that based upon your daily familiarity with 
the financial affairs of the company? | 
A Yes. 
(9) Now I will ask you -- 
THE COURT: What training have you had in account- 
ing, bookkeeping? 
THE WITNESS: I have had courses in accounting in 
college, and quantitative and economic analysis has been 
an important part of my career all through my career, 
particularly with McKinsey & Company where I was a 
management consultant for about four years. 
Q Did you deal with balance sheets and profit and 
loss statements in your work? 
A In depth. 
Q In depth. 
Now, based upon such in-depth, on the spot 
knowledge as you possessed through December and February 
of 1971, I ask you, Mr. Risher, if the transfer agreement 
had not gone through on the night of February llth, and 
that by reason of the withheld consent of Bleich and 


Donoghue, or the other limited partners and subordinated 


lenders and general partners had balked, and the concern 
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d, based upon the then 


were suspended and then liquidate 


would 


financial condition of Newburger, Loeb & Company, 


Mr. Gross have gotten back his capital? 


MR. MANDEL: Objection. 


As a withdrawn general partner. 


MR. MANDEL: One moment please. 


THE COURT: This is an opinion. 


MR. MANDEL: At best it could be an opinion and 


The fact was called for. 


an opinion was not called for. 


THE COURT: I am taking it as an opinion. 


MR. MANDEL: All right. 


THE COURT: Of Mr. Risher based upon the experience 


that he states he has had in the field and what he has 


known. Go ahead. 


A It is my opinion that Mr. Gross' book capital 


position would have been wiped out from the liquidation 


losses incurred and in addition substantial personal 


assets of his would have been at risk because there were 


not enough assets in the partnership to cover all the 


obligations. 
Q What would have happened to the capital such 


as it was of Bleich in the event that the foregoing hypo- 


thesis had taken place? 


A As a limited partner her losses were limited but | 
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all of her capital would have been wiped out. 


Q And as to Donoghue, what would have been her 
position? 
A The same answer. And these were my opinions 


and also the opinions of key -- 
THE COURT: No, no, just your opinion. 


18) What is the basis for that opinion? 


THE COURT: No, he stated it beforehand. Your 
basis of this opinion? 

MR. GRUTMAN: That is correct. 

THE COURT: All right, go ahead. 

A An in-depth familiarity with Newburger, Loeb, 
its balance sheet, its obligations, the long-run nature 
of those, and my own business experience. 

MR. GRUTMAN: I said that was my last question, 
I meant it. 
REDIRECT EXAMINATION 
BY MR. SHAW: 
MR. SHAW: Let me see if I can take you up on that. 

Q Would you direct your attention to the assets 
of Newburger, Loeb as of Necesber 30, 1970, as shown in 
the financial statement. If there was a liquidation, if 


a liquidation ensued, do you have an opinion as to what would 


have been the effect of the liquidation on the assets 
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as shown in the financial statement as at December 30, 1970? 


A The December 31, 1970 Peat, Marwick financial 


—_—_—_$—$—$————— 


statement showed assets of $3,699,000. I think there would 
have been a downward adjustment in those asset values of 
at least $400,000 in the event of liquidation. 

fe) Will you explain what you have just said? 


Give me the basis for that? 


A Yes. Furniture, fixtures, leasehold improvements 


were on the books for $595,000. It is my belief and in dis- 
cussing it with others, that the maximum that could 
have been realized. 


MR. MANDEL: I object. 


0 Strike that. 


| A The maximum that could have been realized on 
that would have been $100,000. That leaves a downward 
adjustment of $95,000. 

The warrants were on the books and an equity 


value, Geon was on the books and had an equity value 


of a maximum of $100,000, and that had just recently 


occurred. The stock had been under water until just prior 
to that time. It was -- there was a registration problem. 


The warrants were not transferrable,but in order to err 


conservatively,I will attribute the full $100,000 value, 


which I think is tremendously on the conservative side. 
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Leaving a net write-down of assets of $400,000. 

Q Would liquidation have had an adverse effect 
upon any of the other assets of Newburger, Loeb as shown in 
the financial statement as at December 31, 1970? 

A There were certain miscellaneous assets and account 


receivable. The miscellaneous assets we could not have 


realized on all of those, and accounts receivable with | 
the firm out of business, certain of those accounts receiv- | 
able would have been difficult to collect as usually they 
are, for companies that are being liquidated. 
But in the question you just asked me, I | 
did not give effect to those downward adjustments; and just 
in order to err on the side of conserv. 3m, 
Q Subsequently, Newburcer, Loeb Corporation, by 
virtue of the various notes executed by some of the 
partners in deficit capital positions,received approximately 
$900,000, the source of which was tax refunds of 
taxes overpaid by achinas: tenth Do you have any opinion 
as to what would have happened in the event of a forced | 
liquidation with respect to that sum of money? | 
A Yes, those sums -- | 
MR. MANDEL: Your Honor -~- 


THE COURT: Sustained, that is speculative. 


Sheer speculation if not requiring expert testimony. 
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Q All right. Now, I believe that you indicated 


in your testimony that the warrants were carried on the 


financial statement as of the year ending December 31, 


1970, correct? 
A Yes. | 


Q And under what item were those warrants carried 


on the financial statement? | 


A They were carried as securities not readily market- 


able. 
ce) And was there a category of securities not readily 
marketable in the financial statement for the previous 


year ending December 31, 1969? 


A No certified statement was prepared for that period 


of time. The most -- the closest in date, certified state- 


ments, was in April -- April 1970 statement, and a November 


1969 statement. 


Q And were the warrants referred to in those financial 
statements? 
A I have not looked specifically at the November 


1969 statement but I have looked at the April 1970 state- 


ment, and the warrants are carried as partnership capital 


in the April 1970 certified statement. 


Q What do you mean by partnership capital? 
A Part of the partnership assets. It is like 
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securities and all our assets. 


Q In which Mr. Gross had a 16-1/2 per cent interest, 


is that correct? 
A That is correct. 


'@) Were the warrants curried as an asset in the 


December 31, 1969 statement? 


A I think you mean the December 31, 1970 statement. | 


@) I'm sorry, no, I meant ‘69. 


A I said there was not a December 31, 1969 statement. 


Q Were the “rants in the name of Newburger, Loeb 


& Company? 
A Yes, they were. 
9) And was there one warrant for the Geon -- 
Yes, there was. 
-- Corporation? 


Yes. 


hid was there one warrant insofar as the computer 


company? 

A Yes, there was. 

9) And as of December 31, 1970, what was the market 
value of the Geon warrants? 

A Well, I am really trying to err on the outside. 
I think the maximum price that Geon stock reached in the 


month of December was either $12 or $14 a share, and the 


to 
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striking price of the warrant was six and a fraction, 


and so I just added ten points to that, taking them up to 


$16 a share and multiplied it times the 10,000 saying there 


could have been 2 maximam paper equity wnich could not have 


been realized at that time and would not have been looked 


upon as such of $100,000. 


Q And you say that the $100,000 could not have been 


realized. What do you mean by that? 


A Well, in order to realize on it, a registration 


proceeding would have to go through and that takes time. 


Secondly, the price of the securities go up and 


unregistrered stock were trading at discounts of anywhere 
from 95 per cent. to 50 per cent. The minimum discount 
for unregistered stock was 50 per cent; so -- 


(9) Go ahead. 


down, and during that pericd of time so-called warrants or 
A So the only way of realizing on them was to go | 

through a registration proceeding, and then exercising | 

and selling the securities and to tell what they were worth 


would require seeing into the future. 

Q And do you have an opinion as to what the apparent 
worth as of December 31, 1970, of the Geon warrants? 

rs Yes. 


Q What is your opinion? 
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My opinion is based on what I think you could have 


gotten if they were transferrable. These were not 


transferrable but if we made the assumption they were 


transferrable and sold them in an open marketplace, I think 


‘you could have realized 35 or 40 per cent of that equity 


value that I spoke of a moment ago, at a maximum, and maybe 


less than 


@) 


A 


that. 
Meaning what figure? 


Oh, you could have realized as little as ten cents, 


ten per cent. 


Q 


Ten per cent of the figure was subsequently obtained, 


in other words approximately $16,000? 


A 


Right. 


Furthermore, they really weren't transferrable 


or salable to anyone else, so even if you could have 


realized that much, you couldn't have entered into the 


transaction. 


Q 


What value was ascribed to the warrants in the 


Peat, Marwick December 31, 1970 financial statement? 


A 
alee ate, 

Q 

A 


Q 


Cost, which was customary, and sound accounting 


What was the cost, $180? 
$180. 


Subsequent to December 30 7 10). = 
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A Strike that, I am not sure what the cost was but it 


to 


wasS a Minimal cost. Probably less than $1,000. I have 


forgotten what the exact cost was. 


5 Q Subsequent to December 30, 1970, was a time 


reached when Mr. Gross agreed to share any of the losses 


Loeb? 


of Newburger, 


No. 


A 


9 Q But subsequent to December 30,1970, during the 


period when the Geon stock -- 


THE COURT: He was withdrawn general partner at 


Shaw. 


that point, Mr. 


13 MR. SHAW: Yes, but for a period of 12 months 


still liable for the losses. 


THE COURT: But he is not going to be entering 


into any transactions. So I don't see what the purpose 


of these questions are. 


18 MR. SHAW: I think the purpose of it, your Honor, 


19 is this: 


If you look at paragraph 8.3 of the agreement 


you will see t for a period of 12 months there is a cer- 


tain type of liability, but the thing that I object to 


and the thing that I think is interesting and I can say this 


since the jury is not present, is that although Mr. Gross 


and Mr. Mandel contend that if the value of the asset 


} mbrf 57 Risher-redirect 


goes up, he is responsible for -- he is entitled to the 


| 

| 

| 

| 
increase, his position is that if there is a loss during 
that period, he is not in any way responsible for any portion 


| 


of that loss. 


MR. MANDEL: Does your Honor want me to respond 


to any of this? 


THE COURT: This is argument for a later point. 


Go ahead. 


No. 


MR. MANDEL: That's right. 


Q Mr. Grutman asked you certain questions with 


respect to the preparation and the display to Mr. Mandel 


of a proposed complaint under the name of Newburger, 


Loeb & Company against Mr. Gross. 


As of this point, had you been advised by anybody 


that either Finley, Kumble or Mr. Berkowitz or Newburger, 


Loeb Company or the corporation had received a copy or the 


- original of any notes dated September 15, 1970 of an 


19 interview between Mr. Silverman and with Mr. Gross 


present of Charles Jordon? 


21 MR. MANDEL: I object to the form of that 


It incorporates a lot of statements for which 


question. 


there is no foundation and -- 


@) Let me withdraw it and I will make it very simple. 


THE COURT: No, leave it stand-AS of February 1971, 
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had you ever seen any notes on an interview with Charles 


Jordon? 


4 THE WITNESS: No, sir. 


5 THE COURT: All right. 

6 @) As of this day, have you ever seen those alleged 
7 notes dated September 15, 1970? 

. Ko Ney skre 

; Q When was the first time that you had learned that 
10 Charles Jordon, if you did so learn, was the person who 

ll handled the Buckley account in the sense of having contact 
12 | with the customer? ‘ | 
13 THE COURT: Mr. Shaw, with him this is wholly 

- irrelevant. I doubt that he ever saw interview notes 

15 in 50 cases out of 51, so -- 

16 Q Did you ever see the notes of Walter Tepper's 

W interview? 


A No. 
Q Let me ask you this question: 

The foregiveness that was executed between the 
various partners of Newburger, Loeb who were partners and who 
entered into this agreement of February 10, 1971, did 
that forgiveness have any effect at all on Charles Gross’ 
capital account? 


A No. 
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9 ! 9) Will you give us the basis for that? 
3 | A Charles Gross' capital account was determined 
4 irrespective of any items of forgiveness. His capital 
5 account would respond to profits and losses of the firm and 
6 | forcivenssses were not a loss or a profit to the firm. 


If Charles Gross had a capital account of $129,000 


Q 


as of December 31, 1970, or $300,000 as of that day, 


9 how would the forgiveness of an indebtedness between various 


10 partners in a deficit capital position not consented to 


or agreed by Mr. Gross in any way affect his capital account? 
12 A It would not relate to his capital account. 


THE COURT: Just a minute now. 


You mean that if a million and a half dollars 


came into the firm that that wouldn't be in some way a 


protection to him of his capital account? 


MR. SHAW: Protection. 


18 THE WITNESS: Well, it wouldn't change the size 


19 of it. I answered his question in terms of whether it would 


change. 


21 | THE COURT: I know but I am getting down to what 


Y think underlies this q “PON: 


Q Let me ask you this question. 


THE COURT: Wait a minute. Do we have an answer? 


It would be a million and a half dollars more protection 
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to his capital aja: 

THE WITNESS: I can quibble with that some in that 
he now has had a suit directly against the partners relating 
to those forgivenesses so it wouldn't them come into the 
corporation. 

It seems to me he has better protection that way 
than he would have had if it had come into the corporation. 

THE COURT: On any given--and let's forget about 
suits and anything else--if a firm has a million and a half 
dollars more in it, it is in better shape and money that 
is already in it is better protected. 

THE WITNESS: Unquestionably yes, sir. 

(@) How does that million dollars that the firm makes 
increase the capital account of a withdrawn partner who 
withdrew the previous year? 

THE COURT: It doesn't. He says it doesn't 
and I accept that. 

MR, SHAW: I just want to make that clear, your 
Honor. : 

@) So is it your opinion that the foregiveness of 
the indebtedness and the various payments by the deficit 
partners of sums of money to the partnership, that that had 
no effect upon the capital account of Mr. Gross relating 


to the fact that he was a withdrawn general partner? 


s 8&8 


x & 
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A The size of his capital account would not change 
as a result of forgiveness or lack of forgiveness. 

THE COURT: Let's take our break. Are you almost 
through, Mr. Shaw? 
MR. SHAW: Yes, just a few points. 

9) Now, there was introduced in evidence a point 
heading of brief indicating that $75,000 was the amount of 
the limited parntership capital account of Miss Bleich 
and Mrs. Donoghue. And you testified that in reality their 
capital accounts as of December 31, 1970 was $114,000. 

Prior to the time the brief was prepared, did 
anybody who prepared the brief consult with you in any way 
with respect to that figure cr that head note? 

A No. 

MR. MANDEL: I object. I object to that. 
THE COURT: No, I will permit that. 

THE WITNESS: The answer is no. 

THE COURT: All right, go ahead. 

Q A portion of your deposition was read into 
evidence and I would like to read another portion of your 
deposition at page 185. 

THE COURT: Mr. Shaw, that is not permitted. 
This was not read as a deposition all by itself, as an 


adverse party. This was used on cross examination of a 
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witness. 

MR. SHAW: But I would like to read in the 
preceding portion of the excerpt that has been read. 

THE COURT: For what purpose? 

MR. SHAW: Merely to indicate that what was read 
did not indicate — entire story. To explain the subse- 
quent -- 

THE COURT: That I will permit you to do. 

MR. SHAW: All right. 

Q Page 187, line 3: 
"oO Now, did it ever come to your attention "-- 

THE COURT: What is this bearing upon? 

MR. SHAW: This bears upon the testimony with 
respect to the Burak opinion and the transfer agreement of 
February llth; and I am particularly addressing the Court's 
attention to lines 2 through 8 at page 188 which immediately 
precedes what was read; and puts what was read into 
context. 

MR. MANDEL: Judge, I think I could object 
because the answer proposed to be put in is meaningless 
argument. However, I will trust your Honor's discretion 
to weigh this answer for whatever it is worth. 

MR. SHAW: Can I read it in and save some time, 


your Honor? 
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THE COURT: Yes. 

BY MR. SHAW: 

"¢ Now, did it ever come to your attention that 
the attorneys for Gross, Bleich and Donoghue contended 
that the partnership did not have the legal authority to make 
the proposed transfer agreement without the consent of Bleich 
and Donoghue? 


a Yes. Mr. Mandel I think you conveyed that thought 


to me. 
“OQ Some time in January of 1971? 
"RK (No response.) 
"Od You don't know when? 
"AR You have picked the date but some time around that 
time, yes, sir. 
*0 Did you ever hear anybody else discuss that question, 
sir? 
"A Yes, I think I had already said that the question 
about whether the contents of Bleich, Donoghue and Gross 
were required came up in these meetings that we had. It 
was not in a major way and we didn't spend a lot of time 
on it and no oni ever expressed the thought that it 
required their consent, and it was demonstrated by the 
fact that there was signatures at the end." 


You gave th-se answers to those questions, - 
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correct? 


A That is correct. 


Q When for the first time did you learn that 
definitely there would be no signatures in behalf of Bleich 


and Donoghue to the transfer agreement? 


A I suppose I was sure of Donoghue some time in 


January but I believed until the night of February 11th 


9 

that it was liekly we would have Miss Bleich's signature 
10 

to the agreement. 
i Q When did you learn without any question that you 
” would neither have the signature of Bleich or Donoghue 
oa to the transfer agreement? 
” A On the night of February 11th. 
1b Q The problem of whether they would or whether 
” they wouldn't sign the transfer agreement was one of about 

| 
a how many problems during that period of time? 
¥ THE COURT: Mr. Shaw. 
19 Q With respect to this transaction. 
val THE COURT: All right. 
2 MR. SHAW: And just one further question. 
22 : 
THE WITNESS: A large -- it was a small part 

23 

of a large number. 
aA THE COURT: The question was one of how many ? 
25 


How many? Give us a total. 


17 


18 


. ma AAs 
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THE WITNESS: I don't know. A large number. 
Q In what magnitude did you place this particular 
problem at that time? | 


A Important but not the most important. 
MR. SHAW: No further questions. 
THE COURT: All right, we will take our break. 
Are you all through with Mr. Risher? 
y, 
MR. MANDEL: I will ask him one question. 
THE COURT: Di it right now. 
MR. GLATZER: I have a few questions, your Honor. 
MR. MANDEL: Then I better wait. 
MR. GLATZER: Three or four. 
THE COURT: That is what, recross, redirect? 
MR. GLATZER: Just continuing something that 
Mr. Grutman started. 
THE COURT: What is it? We will take it after the 


break. 


(Recess.) 
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- 7 MR. SHAW: Your Honor, I find I have forgotten | 
’ | to ask Mr. Risher one point. 
. | REDIRECT EXAMINATION (Continuing) 
’ | BY MR. SHAW: 
' | Q Mr. Risher, I am directing your attention 
: | to Exhibit FFF, which you have seen before. That 
, | is the minutes with respect to the meeting on February 5th, 
: 1971, and at that meeting there was a conversation with a 
Spector Rafkind & Co. Do you recall that? 
” A Yes, I do. 
ey Q Did you recall Mr. Mandel saying in that meeting 
” that you have or there had been destroyed an employment 
” opportunity or anything belonging to Mr. Gross? 
” A No, I do not recall Mr. Mandel having said 
" that. He indicated earlier in his asking of the question 
: that that's what those notes said, but they don't say that. | 
| Q What do you recall Mr. Mandel saying? 
" A I recall Mr. Mandel indicating in that meeting 
™ | that Mr. Gross needed capital to trade with. And I was 
_ under the impression that Mr. Gross was going to Rafkind 
& Co. Mr. Mandel made some comment about how it had been 
- | a mistake to write letters to Rafkind & Co. but that's all | 
“ | that he said in the meeting, and somehow thinking someone | 
= | had not understood me and someone indicated they didn't | 
| 


| 0 
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to 


understand me, they said the point is Mr. Gross has 


3 trading opportunity without capital, he is going to work for 
4 Rafkind & Co. 
| 
5 | Q What did you mean by that? 
6 | A I meant that Mr. Mandel's argument that Gross 
7 | needed capital to trade was not correct, because he was 
| 
8 \ getting trading capital by going to work with Rafkind & 
9 Co. 
10 Q And how had you learned that? 
| 
ll | A I don't recall svecifically how I learned it, 
12 but the state of my mind was that I thought he was going to 
13 || Rafkind & Co. 
14 || MR. SHAW: Thank you very much. 
15 | MR. GLATZER: Mr. Risher -- 
16 | THE COURT: Just a minute, please. The only 
17 ! correspondence, the only input to Newburger, Loeb on Rafkind 
18 


| are the two Rafkind letters and the two Berkowitz responses, 


19 right? 


20 | Now, the two Berkowitz responses are negative. 
i 

21 One is -- 

22 | MR. SHAW: You mean ec \ivocal? 

23 || THE COURT : They are — affirmative. 

24 


MR. SHAW: One of the responses your Honor 


draws Rafkind's attention to the covenant in the agreement 
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and the other one says “it's up to you." 
THE COURT: All I am trying to find out is, 
given that's all we have in the record, Mr. Risher, where do 
5 ’ : ; 
you recall hearing that Gross was going to work for Rafkind? 
6 - 
THE WITNESS: Those clearances ordinarily 
7 | 
are given after someone goes to another firm, not before. 
8 : 
It's a rather perfunctory kindof thing, and as there has 
9 
been earlier testimony, usually in Wall Street they are 
10 
oral and someorehas already gone to another firm by the 
il , 
time the clearances are requested. That's usually after- 
12 
wards. 
13 d 
' THE COURT: But your clearance wasn't given 
14 
so -- 
15 anh 3 F 
THE WITNESS: But it is very likely that 
16 > ; 
Someone said to me Mr. Gross is going to Rafkind & Co., 
17 
and probably was already there, and those clearances were | 
18 ate 
| applied for after Mr. Gross had gone to Rafkind & Co. 
1 | 
° That would be the normal procedure in Wall Street 1s to ask | 
20 i 
after the fact, not before. 
| 
= THE COURT: In any event, youdon't know -- 
22 
THE COURT: I don't know. 
THE COURT: -- where you got *+he impression that 
24 |i : ~ 
he was there or going there? 
THE WITNESS: No, I do not know, but I do know that 


| a5ee 
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I; | 
2 | the sense of those notes made by Mr. Silverman was that he | 
| ak: 
3 || was at Rafkind & Co., and that he was going to be trading 
4 for Rafkind & Co., and that he did not have his own capital, 
: | he had capital supplied by Rafkind & Co. 
6 | THE COURT: All right. 
7 || pecROSS EXAMINATION 
: BY MR. GLATZER: 
: Q Mr. Risher, further with regard to the questions 
» that have been asked you by Mr. Grutman, was the partners’ 
u assignment of their tax refund included in tha December 30th 
2 | preliminary agreement? 
% A I don't think so. 
“ Q Had there been any reference to that matter or 
si the so-called forgivenesses by December 30th? 
A Oh, we knew that tere would be forgivenesses 
ye by December 30th because at that time we were talking about 
8 | basing the notes that the corporation was to receive 
” on the November balance sheet. 
20 Q Was Mr. Silverman aware of that situation 
a by December 30th and thereafter in January? 
= A Yes. 
- Q When you had the meetings with Mr. Mandel on 
a | January 15th and then on February 5th and February 8th, | 
a | was he aware of that fact? | 
H | 
| 


mmbr 5 Risher-recross 


A I think so. 

Q And Mr. Gross? 

A I think so. 

(@) And did they voice any objection whatsoever to 


the forgiveness or that circumstance at any of those meet- 
ings? 

A I think me. Mandel in his questioning of 
me on deposition indicated that he said at the January 15th 
meeting that we could not give forgiveness. I think maybe 


he had voiced an objection about it. 


Q You remember thatfrom the deposition but do you 


. 


remember that from the meetings themselves? 


A No, I remember it from deposition. From 


something pertaining to this trial. I am not even sure it wa 


deposition. I don't have that recollection from the meet- 
ing itself. 
Q Do you recall if he said or didn't say that 
the forgiveness was a fraudulent inducement of any kind? 
A No, I am sorry. 
MR. GLATZER: No further questions. 
THE COURT: Mr. Mandel, you had one or two 


questions. 


| 
| 
| 


MR. MANDEL: Yes, your Honor. I am sorry, I have 


three or four or maybe more yuestions, but but it won't 
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be more if I get direct responses. 


RECROSS EXAMINATION 
BY MR. MANDEL: 

Q In making your calculations to the effect that | 
the capital account of Bleich and Donoghue were not what mee: 
might seem to be, did you take cognizance of the fact that pal 
tain partner were not paying up the full amount of their 
deficits or any part of their deficits? The answer is yes; 
right? 

MR. SHAW: Wait a minute, let's -- 
A The answer is no. 
Q How did you reach the reduction of the capital 


accounts of Bleich and Donoghue? 


MR. SHAW: As at December 31, 1970? 
AR. MANDEL: Yes. 

A The December 31, 1970 shows an aggregate loss 
position 400,095 some odd dollars,and I interpreted that 
loss position as an encroachment into the limited 
partners' capital position. 

The limited partners’ capital position prior 
to that encroachment was $2,147,000. 


Q You are talking about accounting, is that 


A Yes. 


bo 


= @ 8 
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Q If the general partners had made up the 


deficits, there would be no encroachment of the limited 


partners; right? 


A Yes, but that's what I think Paragraph 9.4 


directly runs to in the partnership agreement. 


Q All right. Now I read to you from Page 4 of 


your affidavit -- 


THE COURT: What is the date, Mr. Mandel? 


| 
| 
| 
MR.MANDEL: The date of his affidavit is | 
July 5, 1972, and I am going to the middle of a paragraph, | 
and ask if you didn't take this under oath: | 

"There was in my mind, and I believe in the ae 


of all the general partners, including those who had se 


prior to the execution of the December 31, 1970 agreement, 


a certainty that upon liquidation there would be no capital 


available for di3tribution to general partners. Indeed, the 
partnership agreement might require general partners to inden 


nify limited partners against loss, and the indemnity looked 


to the assets of the general partners in addition to those 
already committed to the partnership." 
Did you make that statement under oath? 
A I did, but the partnership agreement is full of 
contradictions. 


Q So you want it both ways -- 


‘February 12th, the corporation could have paid Gross, 


Risher-recross 
THE COURT: Strike out the balance. The answer | 

is you made that statement under oath. All right, next 
question. 

Q On February llth the corporation assumed all 
of the indebtedness of the partnership, whatever it might be, 
to Gross, Bleich and Donoghue; right? 

A Yes. 


Q And there is mdoubt in your mind that on 


Bleich and Donoghue in full whatever their capital amounts 


might be, right? 


A On February 12th? 

Q Right. 

A Whatever their capital account might be? 

Q Right. 

A Not on that basis, no, sir. 

Q Not on which basis? 

A On whatever their capital accounts might be. 
Q All right, assume Gross' capital account was 


250, and Donoghue's and Bleich were 77 each. Could the 
corporation have paid in full on February 12th? 

MR. GRUTMAN: I object, your Honor. 

MR. SHAW: I object, your Honor, unless 


it is without going out of business or under what circum- 
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stances. 


THE COURT: Let's see what his answer is. 


A It is my recollection of the financial con- 


dition of the company that we did not have those amounts of 


cash on hand at that time. I think it would have probably 


been necessary to do some borrowing. 


Q Do you recall Page 11 of your affidavit, which 


is already in evidence, which says "Even accepting their 
elaine at face value" -- and "their" means Gross, Bleich 
and Donoghue, right? 

A Right. 

Q " ..4 their claims at face value without any 


offset, the new corporation from its inception would have 


to continue in business, as with such payment it would 
still have had adequate capital for business purposes and 
to satisfy stock exchange requirements." 

A That's what I have just testified, Mr. Mandel. 
We didn't have the cash, but we would have had to go borrow 
it, we would have pledged assets the firm had, we would 
have pledged McCarthy stock, for example. 

Q And the same was true on the 5th of July, 
1972, the courporation could still have paid Gross, Bleich, 


been able to pay said amount out and would have been able 
| 
and Donoghue in full, right? 


A S107 
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2 A Yes, I think our cash position was probably some- 
3 what improved, but the answer is still yes. 
4 Q And the only reason that Gross, Bleich and 
5 Donoghue could mt canada before then was the assertion 
6 of the Buckley counterclaim, is that correct? 
7 | A Not in my mind, as I testified. I am not 
8 | sure they were entitled to any amounts of money. I am 
9 not sure they were entitled to anything other than what people 
10 in similar positions received. | 
11 Q When you say you are not sure, what do you mean 
12 by that statement? 
13 MR. GRUTMAN: Now, your Honor -- 
i4 9) Is that a legal conclusion? i 
| 15 MR. GRUTMAN: I object on the ground that it 
| 16 calls for a legal conclusion, and it's been previously 
7 | testified to, and it is not the subject of proper recross; an 
18 the man promised to ask one or four questions andis now on 
19 2%. 
20 THE COURT:’ Mr. Shaw asked a whole raft 
| <i of questions in this area as to this man's opinion as to 
22 ability to pay; and as of the turn of the tide here, and 
23 that's what I think is what flows from that. 
| 2A Go ahead. 
25 A I believe it equitable to determine what the 
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value of their accounts would have been, given that the 


3 alternative that they proposed and that you assert is the 


better one, I believe it appropriate, proper to determine 
their capital account under that alternative, and that is 


liquidation. 


7 Q That is some conclusion of law of yours? 

ra MR. SHAW: Objection, your Honor. He has 

9 asked for the basis, and he ee the basis. 

10 ; ‘ THE COURT: Sustained. That's a conclusion of 

ll his, all right? That's a conclusion, right. 

12 THE WITNESS:Yes, sir. 
13 Q Did this conclusion come from Mr. Persky? 

14 A No, sir. 

15 Q Did you ever discuss it with anybody? 

16 MR. GRUTMAN: I object. This is not proper 

7 | recross. 

18 THE COURT: Yes, I think we are getting a 

19 little far afield, Mr. Mandel. 

20 Q The fact is that by July 5 1972 no claim or 

21 offset had been asserted against Gross, Bleich or Donoghue 
22 except the Buckley claim. 

23 MR. SHAW: You mean in pleadings? 

2A MR. MANDEL: Yes, in pleadings or in litigation. 
eS THE COURT: That's true. I gather there is no 
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question about that. 


MR. MANDEL: All. vigne. 
MR. SHAW: There were oral claims but -- 


THE COURT: The only action filed was the Buckley 


‘claim. 


MR. SHAW: Correct and it wasn't for a sub- 
stantial period of time and there were counterclaims as- | 
serted. 

THE COURT: December of '73 the second round 
of claims were asserted. 

MR. GRUTMAN: Just a moment, your Honor. 

That followed the summary judgment, your Honor, that is 
correct. 

MR. MANDEL: December of '72. 

THE COURT: Thank you very much, Mr. Risher. 

MR. GRUTMAN: Your Honor, I have asked 
permission, because of the witnesses we intended to call 
who is a lawyer and is starting a trial in Westchester 
tomorrow, if I could put on one of the lawyers that I 
intend to call as a witness who is in the courtroom right 
now. 

THE COURT: Mr. Mandel, any diffuclty with that? 


MR. MANDEL: No, no objection. 


(4) “RN KIC T [POR LER 
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DONALD SNIDER, called as a witness on 


behalf of Defendant Finley, Kumble, having been first 
duly sworn, testified as follows: 


DIRECT EXAMINATION 


>) on 


BY MR. GRUTMAN: 


. Q Mr. Snider, are you duly licensed to practice 


law in the State of New York? 


A Yes. 
” Q When were you admitted to the Bar, Mr. Snider? 
11 A I was admitted to the Bar of the Stateof 


2 New York in mid 1969, I believe February or March of 1969. 


13 Q Would you briefly give his Honor an outline 
“ie of your past academic and professional education and back- 
1 ground. 

16 A Yes. 

iW I attended NYU undergraduate Washington Square 


18 College between 1972 and 1965, graduating NYU with honors 
19 in philosophy and magna cum laude. I was also awarded a 


20 | €u11 scholarship at NYU. 


oi Q Were you Phi Beta Kappa? 

i A And Phi Beta Kappa. I then was accepted 

- at Harvard Law School, again on a full scholarship and attende 
aA Harvard Law School from 1965 and graduated there in June of 


1968. 
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While at Harvard Law School I turned down 
an invitation to be on the Law Review so that could pursue 
employment in order to afford to continue at Harvard Law 
School, and during the period of time at Harvard Law School 
I was working for the firm of Roper & Gray in Boston part- 
time, to go with assisting various professors at the school 
in doing research. 

Q Who were the professors, please? 

A Professors Casner and Leach in particular, and 
various other professors part-time but both Professors 
Casner and Leach, in the property and future estate 
planning fields, rather significant portions of time on a com 
pensated basis. 

At the time I completed Harvard Law School I was 
invited by Professors Casner and Ieach to remain although 
I had been accepted to start at the Finley, Kumble firm 
following graduation to assist in the revision of their 
property tex book,which was called Casner and Leach on 
Property, where I accepted that offer with the concent of 
Finley, Kumble, and stayed up at Harvard for the next 
four or five months and significantly revised the property 
book such that about 50 pexcent of that textbook is a 
considerable portion of my own craftingq. 


I then started effectively with the Finley, 
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Kumble law firm at or about October of 1968. 


I am not sure that the record 


Q By the way, 


is clear. 


from Harvard, what 


When you were graduated 


was the order of your graduation? 


A I was magna cum laude,and in the top, I believe, 


3 or 4 percent of the class. 
Q Very well. 


Sinc coming to Finley, Kumble in 1968, have you 


been continually associated with the law firm? 


A Yes. 
Q Are you presently a member of the law firm? 
A Yes, I became a partner of the law firm in 


1974, I believe, early, February of '74. 


Q ‘In what area of the law firm are you p. -sently 


a partner? 
A In the Litigation Department. 


Q In November of 1970, you were an associate in th 


law firm, is that correct? 


A Yes. 
Q And in what department did you primarily functicni? 
A That is not a simple question to answer. 


At the t’me I joined the law firm, I was devoting for the 


first six months all of my time to the Litiqation Depart- 
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3 ment. I had a considerable real estate background, which ‘ 
3 I have continued to pursue, both with the American Law 
4 Institute restatement of property, and as a lecturer with 
5 the Practicing Law Institute, and have attempted to devote a 
; portion of my time to the Real Estate Department. 
‘ At -he same time I had indicated an interest 
| 
| in pursuing corporate law, and at or about this time, if one 
’ | is thinking of November of 1970, I believe I was devoting 
” approximately 30 percent of my time also to general corpor- 
ll | ate matters both of a routine nature of bylaws, minutes, and 
2 | preparing annual reports, proxy material, registration 
i | material, in order to at this point being a year or two out, 
ie develop a more particular experience to choose whether I | 
| 6 wished to do litigation, corporate or real estate. 
| | 
" Q Mr. Snider, you say that you are connected | 
" | with *:zhe American Law Institute Repayment of Property? 
18 A Yes, sir. 
19 Q What is your connecticn with the restatement 
“ of property? 
21 A The restatement of property, the present 
” | reporter is Professor Casner who was formerly Dean of larvard 
= Law School, and I, along with six other people, am an 
7 advisor to that restatement of property, and have been for 
2s | the last four years. It is a continuing, on-going process 
| 
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where we meet two or three times a year in order to Nero 
drafts. The drafts w.th respect to the restatement of 
property have presently been approved by the Council of the 
American Law Institute as tentative drafts but not yet 
published. 

Q Do you also from et to time 2 ‘te at the 


Practicing Law Institute? 


A Yes, and again with respect to ictiieacate 
areas. 
Q In 1970. were you aware of any professional 
question connection which the Finley, Kumble law firm 
had with the partnership of a buohevkes house known as 

Newburger, Loeb & Co.? 

A Other than not wishing to be absolutely precise 
on dates, some time later in 1970, and it would be certainly 
prior to the Buckley assignment itself, if we use that 
as a frame of reference, I was advised by Mr. Perskv, although 
I may have .eceived an intercom telephone cail from you, 

Mr. Grutman, but I believe my first contact was with 

Mr. Persky who at that time was head of the Corporate 
Department and also the person in the firm having corporate 
litigation experience, and was consulted by Mr. Persky 

with respect to the representation of Newburger, Loeb & Co., 


a partnership, and in particular, the defense of a churning 
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claim which had been asserted in an arbitration proceeding 


counsel in the representation of Newburger, Loeb with respect 


which Mr. Persky had advised me we were to succeed former 


to this claim. | | 
I had some, only peripheral knowledge,that we 

had begun some time near or about this time a greater 

representation of Newburger, Loeb & Co. but that we were 


not general counsel for that brokerage house. 


fe) Mr. Snider, did you see the arbitration papers 


when the file came over to the Finley, Kumble office from 
predecessor counsel, which was Golenbock & Bareli. 
MR.MANDEL: I object to leading questions. 
MR. GRUTMAN: Is there any doubt about it, 
your Honor? This is non-jury. 
THE COURT: At this point I will overrule 
the objection. 
Q Did you see that file? 
A With respect to seeing the file, I know that 
I saw the answer, set oF and counterclaim that 
had been interposed by Webster, sheffield. I would not 
wish to say I had seen the arbitratio:: file ina sense that 
it would constitute all the papers in the arbitraticn 


proceeding. I am certain I did not. I know that I saw the 


answer, setoff, and counterclaim posed by Webster, Sheffield 
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on behalf of Mr. Buckley. 

Q Mr. Snider, were you considering what legal 
papers should be further served on behalf of Newburger, 


Loeb in that arbitration? 


A Yes, exactly. 

Q What procedural considerations did you give at 
that time? 

A At the time .-’. Persky called me into the office 


to discuss our becoming successor counsel in an existing 
arbitration proceeding, if I may backtrack since I see 

no papers at this point, I went into Mr. Persky's office, 
and I believe with all due respect Mr. Persky considered 
myself at this time a kind of scholar and one who was 
familiar with answering legal questions without in-depth 
research andwhose opinion on such legal subjects we enjoyed 
doing a dialogue. 


And I think that my first meeting with Mr. Persk 


was more in terms oi a diagalogue between two attorneys, 

and I do not recall at any time at this meeting seeing 

“e papers, but a factual recitation which he made to me. 
And at that time, as I recall what the factual 

context in which he was inquiring of me both for my judg- 


ment and to do some research on, was that Newburger, 


Loeb & Co, a partnership, had been a clearing broker for 


nen a en NSS 


8 


| 
| 
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2 | Gross & Co., that Gross & Co. was the originating broker ‘ 
3 with respect to transactions in this Buckley account. 
4 Now at that time I don't know whether I even kne 
4 it was Gross & Company. WE had been talking in terms 
6 | of an originating broker and a customer and a clearing 
7 ‘broker. 
8 Q -Yes? 
? A He had advise me thet, as a result of 
10 transactions in this account, between the customer and the 
1 -originatingbroker, there was a significant deficit that 
= had been absorbed by the clearning broker; a number, to 
13 my knowledge, in excess of $300,000 but I don't recall the 
’ exact number. : 
15 It advisec that at this point in time, when 
i the clearing broker sought to collect the $300,000, it 
sd was faced with detenas and counsel claims asserted by the 
18 customer which ran primarily against conduct of the 
19 originating broker to which the clearing broker cold at most : 
20 be directively liable for; and what I thought was necessary 
21 dn oder protect that clearing broker. | 
2 possibilities inthe research Recognizing that we were in an 
2A 


arbitration proceeding, I inquired whether or not there was 


At that point, I began considering various 

| 

| a separate arbitration agreement between that clearing cisiaeigneh 
| 
| 


| | 
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and the originating broker, such that this dispute between 
them, if any, was not arbitrable -- excuse me, this 
arbitration proceeding in which we were bring substituted \ 


was before the American Arbitration Association. 


I understood and was led to believe in response 
to questions from Mr. Persky that disputes between the 
clearing broker and the originating broker would have been 


arbitrable before the New York Stock Exchange, and at that 


| 
point saw an immediate problem of getting that dispute | 
11 before one forum. 
bn Q Mr. Snider,at ‘the time that you were doing this \ 
13 research did you see the actual -~ 
us THE COURT: We are stil] -- 


15 A This is all at a discussion stage. 

16 Q All at discussion? 

W7 A There is n research or any agreements at this 
18 point, yes, sir or dialogue, where he had advised me when 
19 I asked whether or not there is something in the industry 
20 called a clearing agreement and would be -- would there be 
“1 | an arbitration provision between the originating and clear- 
2 | ing, he responded to me to the best of his knowledge there 
23 would be a written agreement between the originating and 

2A | clearing, and that such a written agreement would provide 
25 for arbitration before the New York Stock Exchange, | 
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2 not before the American Arbitration Association. 

3 Q Did you consider impleading? 
| 

4 A Well, in connection with my considerations as to 

5) whether or not I could implead on behalf of the partner- 


such an impleader was the existence of an agreement between 
the clearing broker and the originating broker that 
provided for their disputes to be heard before the New York 
“Stock Exchange. 

My second problem that I articulated to him 
is a problem with impleading was American Arbitration 


Association does not really have such a litigation tool as 


impleadér. There would have to be a consent by parties 
to go to arbitration. 


6 ship, the originating brokerage house, my first problem with 
There is not to my knowledge at that point a 


W mechanism undarwhich you could compci. 
18 Q In the event that impleaders were not avail- 
19 able, what other consideration did you have? 
20 A We then discussed how to protect that partner- 
21 ship from both -- if it wished to settle the claim, but 
- 22 we were proceeding along two lines at that point. 
23 At the same time that I was talking with Mr. 
aA | Persky, he had advised me tha- the collectibility -of any 
25 || claim that had been asserted againstthe customer, was in 
| 
| 
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serious doubt; and that if was settled, the partnership 


would suffer a significant loss in the deficit account. 


So that what came to mind was both the pro- 


tection of the partnership if it wished to buy peace with the 


customer, put that dispute aside a second on which to deal 


with it as an area in which I did research on how if it was 
to be settled between partnership and the customer what 
documents would be necessary to protect the partnership. 
Continuing along the line of making the partner- 
ship whole if it would be found to be derivatively iiable 
since in my mind therewas a problem of getting it before 
the American Arbitration Association, that I aia not feel 
that arbitration before the New York Stock Exchance was the 
forum in which to litigate these claims. 

Q How about a plenary action for indemnity? 

A I considered plenary. There were two forums 
in which I wold consider the possibility after plenary 
action, state court or federal court. In order to get 
indemnity. 

The state court I rejected on the grounds that 
the nature of its indemnity claim was one arising out 
of the 1934 Act and that there was exclusive jurisdiction 
with the federal court to assert that claim. So to the 


extent that would pursue a claim for indemnity, it would 
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2 have to be within a federal forum a plenary action by 
3 


the partnership against the originating brokerage house. 


In order to pursue that, it was here 


5 that we had what I consider an academic discussion. There 

6 is a serious question, under the Securities Exchange Act, 

7 whether a party who is considered liable, either because it 

8 is a controlling person of a person who is primarily liable 

9 or simply liable under a doctrine of respondeat superior, 

10 principal and agent type theories, whether it could institute 

11 an action for indemnity or contribution. 

12 I have in mind and we had in mind when. we 

13 | were discussing the clear position and we are dealing in 

14 1970, enunciated by the Securities and Exchange Commission, 

15 ‘that between joint underwriters or between any parties towhic 
| 16 the securities act imposed a liability, whether just or 

7 || unjust, under the common law, it‘was the position of the 

18 Securities and Exchange Commission that that party could not 

19 bring an action for indemnity. 

0 | Q This is all pre-Globus conversation, 

21 correct? 

a A Yes, it was also pre-looking at a single document. 

as It was this kind exchange that we were having. 

2A Q Considering the existence of these procedural 

25 


or substantive difficulties or problems which confronted 


el 
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you, did yahave some solution in mind as to how to obviate 


the difficulties you and Mr. Persky were exploring? 
MR. MANDEL: I object to that question. 
Let him tell about his conversation with Persky; not what he 
| had) (2a Mind: or-==. 
THE .COURT: This question admits of that. Go 
ahead. 
Q Would you respond to my question, Mr. Snider. 
A Yes. 
Q When you spoke to an academician -- all right, 
go on. 
A All right. 


Some time shortly after that meeting with 
Mr. Persky, and I have not tc the extent it ought to be clear 
exhausted that entire meeting. We began pursuing in fact 
the area of settlement of that claim at the same time that 
I was pursuing the research in connection with the protection 
of the partnership in order for it to obtain indemnity. 
Some time I believe several weeks but certainly not a month 
was -- it was within a week or two after this first meeting 
with Mr. Persky, he called me in to again discuss that 
our substitution was leading to a point where he believed 
he was able to work out a settlement with this customer 


on behalf of Newburger, Loeb. We discussed the documents 
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that would be necessary in order to consummate that 


settlement. 
With the same, I think, academic type of 
dialogue, that we had, I pointed out that there is again an 
uncertainty whetherone may aliea general release of a claim 
that is arising out of the securities act. There is pro- : 


vision in both the securities act of '33 and in the exchange 


act that expressly prohibits waiverof any benefits or 


release of any rights. It was both of our judgment that that 


provision would not apply to an existing claim, either in 


an arbitration proceeding, or in a lawsuit, but one in which 
we could not with certainty say that a mere general 
release would be sufficient to buy peace for the partner- 


ship. 


It then occurred, and I think to either both 


Simultaneious or I am not sure who, that in connection 
with other securities cases that we had worked on together, 
whenwe had settled them, even in an existing lawsuit forum, 
that we had taken three documents in connection with each 
of those settlements, both a covenant not to sue or to sue an 
further, a general release; and an assignment of any claim of 
that person who had asserted the claim. 


No feelingthat any one of those was going to 


guarantee the result,but the feeling that in the aqgqregate 
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if a party possessed a claim arising out of the securities 


act, though he might be be able to waive it, though he might 
not be able to release it, to the extent he had assigned 


it, there was some case law that provided that that was 


a valid way to eliminate and buy peace. 
7 It occurred then that we could take an 


assignment from Buckley in order to buy the full peace for 


9 the partnership. It again, right I am sure it not more than 
10 several seconds after either of us articulated the concept 
il of an assignment as protection of buying safepeace, that 

12 


that also solved the problems that we were looking to to make 


13 | the partnership whole in connection with an indemnity action. 


i4 The indemnity action being rife with problems as to whether 

15 or not the parties seeking indemnity possessed a cause 

16 of action under the securities act, even though he would 

7 have in common law, that a federal court would have per- 

18 mitted it, one may always as assignee, stand in the shoes of 

19 the assignor, and factually as I understood the claims at 

20 this point, they came out the same; namely, that the assign- 

21 ment of the claim that Buckley had there was a claim of 

a 75,000 -- it was around $75,000 in commissions, that the 

2B Webster, Sheffield firm had computed in its allegations as 

2A having been paid which, if there were churning, would be a 

= | wrongful payment, to which the assignee would be entitled 
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2 | to get back, together with A, I believe, 170 some thousand | ; 
3 dollars in actual losses in this account during this period | 
4 of time causally connected with the churning claim. 
a 9 Newburger, Loeb, as the partnership, if it did the 
6 settlement as I understood it would suffer approximately 
7 $250,000 out-of-pocket deficit and that if it took an assign- ’ 
. ment and prevailed on the assignment, it could sue for 
’ approximately $250,000. | 
« It was at that point that we had assumed that the 
i | assignment provided that double function. 
ole Q All rigat, now, having finished the assignment ' 
s as you and Mr. Persky conceived of it some time in | 
si November or so? 
15 | A I believe that would be early December. 
™ | Q All right. 
MW Now, besides the problems which you have 
18 now discussed with us, were you informed, Mr. Snider, of when| 
19 these transactions in the Buckley accout took place? i 
20 A Yes, even prior to seeing any of the documents 
21 at this first meeting with Mr. Persky I was advised that 
they took place somewhere between ‘61 and ‘62, and the last 
transaction would be as long aq” as ‘66, I believe, and 
we were then meeting in late 1970. 


Q Did you consider what impact the doctrine of the 


> & B 
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statute of limitations would have in any procedural 


maneuvers that you would make? 


A Absolutely. 


Q And what did you do? 


A In fact that was what he, had callec me in, I 


believe, in terms of a research assiqnment as the very 


As I understood it, the statute of limitations 


first row. 


is not really a defense that an arbitrator need listen 


to. It is within his discretion to apply it or not but that 


Newburger, Loeb, in connection with defending against a 


. | counterclaim for churning, could not ascertain within the 
‘ | 

' arbitration proceeding such a defense if it existed. 

" And that we didn'thave the mechanism within the | 

- arbitration proceeding to compel Gross & Company as the origin- 

- ating broker, to similarly appear in arbitration and waive 

” its possible statute of limitations defense. 

ss I was asked to research and consider what the 

ig applicable statute of limitations would be in connection 

g with a churning claim that had arisen or purportedly 

* existed for a period from 1962 to 1966, with a recognition 

“ that we were now at the end of 1970. 

* Shall I proceed or -- 

24 


Q So -- 


I then commenced my research, A, with an 


—_——————————— 
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understanding at that point that the claim for churning, 
prior to doing any research, was one that the Securities 


Act and Securities Exchange Act had not provided an express 


statute of limitations except with respect to actions under 


15-C of the Exchange Act, for which there was a tl ree-year 


statute ot li ‘ations: but in my reading of it believed ‘ 
that one could get around that arguably on the basis tuat 
one was not seeking to declare a contract void equitably but 
seeking damages. 


But the general churning other than 


under 15-C there was no statute of limitations in the 


federal statutes, amthat one would have to look to state 
law to apply and find what the relevant statute of limitation 
was. 


Q Having looked at state law? 


A Having looked at state law and applying state 


cases, finding that an action sounding in churning, a 
broker breaching either his fiduciary duty to a customer in 


his excessive and unwarranted trading, you need a lable to 


look and find what statute of limitations, it was my 


would apply to 


judgment that the label that a New York court 


it wouldbe constructive fraud, not actual but constructive, 


then I discovered what I found again very interesting in my 


research was that the CPLR, which had gone into existence 
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| 
in September of 1965, had one period of ten years for | 
those acts sounding in constructive fraud, that 


arose prior to the applicability of the CPLR, namely for any , 
cause of action that arose or cou'td have arisen prior to 
September 1, 1963 there would be a ten-year statute Of 
limitations. 


Then with respect to, because that related in 


-crnstructive fraud there was just an equitable statute. 


Following the adoption of the CPLR for the period subsequent 

to 1963, there was a provision that stated it would only 

be six years for coustructive fraud, and it occurred to 

me that we faced a distinct anomaly in time rapidly moving 

against us, that if a Court were to find -- let me backtrack 

one second so when a cause of action arises for churning 

to to me a rather signi’ icant question and one that my 

research resolved on the wironind that a court would properly 

rule that a cause of action for churning cid not arise with 

respect to cach transaction in that account giving rise, 

for exampie, as I understood there wer more than a thousand | 

transactions during this four-ye7r period to a thousand ee 
| 

of action, some of which may ahve expired; but that it would 

have to look at the aggregate of the eoereuewinne in the 

account, and that the cause of action shouldn't properly 


arise until the trading itself had become excessive or 
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2 unwarranted or ended. i 
3 Q Mr. Snider, however intellectually stimulating 
4 this question was, are you telling us that the question was 
5 not entirely free from doubt? 
A Yes. 
‘ Q Very well. 
‘ Was there any other consideration which you gave 
i in the time period that you are talking about concerning 
10 any other problem that might relate to the protection to be 
il afforded to the partnership by reason of the relationship 
" ofthe partnership as the clearing house as against the 
» Gross & Company originating brokerage house on the concept 
bi ef joint tort feasor? 
sd A I am not sure it's any other. It seems to be | 
16 the same problem of whether the partnership was a joint 
" | tort feasor. That question, in my research, led me to 
18 parieon that if it were a joint tort feasor under common 
19 law, it was clear that it was atmost what the common law had 
20 | distinguished between active and passive joint tort feasors; 
21 ‘that as I understood and Mr. Persky was the one who simply 
= educated me as to what the function of a clearing wroker 
a | as compared to an originating broker was, and assuming that 
2A | input to be accurate, because I had no knowledge of it, 
25 


I reached the firm conclusion in my mind that, applying commo 


| 
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law principles, that the clearing house was at most 
passively liable for the active conduct of its originating 
broker, and that under iconmuaes law principles it had a | 
clear right to indemnity. 
Going the other way, however, since our cause 
of action was really one sounding in the securities law, one 
that the federal court had exclusively jurisdiction to 
enforce rights under the Exchange Act of '34, I was then 
faced with the ~roblem that argument, A, this arbitration 
proceeding asserted the claim solely against Newburger, Loeb 
not the originating broker, and presumably was based upon 
Section 20 of the Exchange Act, that had provided that in ad- 
dition to any other duties that people would -- and rights 
you might have against persons, a person deemed a controlling 
person as defined in Section 20, wouldbe jointly liable with 
the actual wrongdoer. 
Q All right. So after considering both the 
common law aspect of joint tort feasor in conjunction with th 
impact of Section 20 of the Exchange Act had, you came to 
the assignment recommendation which you passed on to Mr. 
Persky, is that correct? 
A Yes. ‘ 


Q Mr. Snider, thereafter did you participate in an 


negotiations directly or indirectly with any of the partners 


q 


so ; . 


A 3125 
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2 or associates of the Webster, Shief field law firm? 
6 A No. i 
4 Q Did you ever have any discussions with Mr. Ryan, | 
5 Mr. Holtzschue or Mr. Leland Cook? 
° A Hclest schleae not. 
: Q At some time after December 17th or after oie. 
. December 30th, were you advised of the fact that Mr. 
Persky on behalf of the firm's client had been successful in 
10 | ~6negotiating a settlement of the Buckley claim for $50,000 
il plus an assignment in favor of Newburger, Leb of whatever 
1s claims puna had against Newburger, Loeb? 
e A Yes, but I am not certain of the date I was 
3 ‘advised of that. I believe I was advised in connection 
| - with whether or not I had to prepare for the svbikeetiak 
| - proceeding formal substitutions and prepare for such a 
Hu hearing some time in December, that that need not be 
. done, that a settlement was going to be effected. 
19 Q Do you remember being advised by the head of 
“ the Litigation Department that the arbitration had been 
a scrubbed? 
o A Yes. 
2 | Q And the head of the Litigation Department then 
ne | was who? 
= 
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At some time thereafter was there a change 
in who was he head of the Litigation Department? 
A Yes, there was, and that's you, but Mr. Grutmaiu, 


I am not certain I heard that from Mr. Roth and not 


oa roe) to 
—————— 
.e) 


5 

6 Mr. Persky. 

7 Q All right. 

8 But I did hear that it had been handled.. 

) A Very well. 

10 A Lad settled. 

n | Q 3y the way, after it had been settled, uid you 
12 have any connection in either your capacity as an 

13 associate in the Litigation Department or with multifaceted 
14 responsibi-ities extending into the corporate area, of any 
15 activity undertaken by the firm in connection with the propose 
16 reorganization of Newburger, Loeb? 

7 A It may seem strange but I had absolutely no 


18 knowledge at the time I was doing any of these matters that 


19 the pxrrtnership which we represented was transferrirg assets 
20 to another company. 

21 0 All right. 

22 | A As far as I knew we represented the partnership 
a and though I knew that there were meetings going late into 
ne | the night with respect to problems that the partnership 

95 || nad, I had no personai know,.2dge of them at all. 


“San 


| 
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- Q All right. 
3 At some time in either late January or eariy | } 
‘ ‘ 


February, were you requested by any of the partners of Finley, \ 


who assigned it was. 


5 Kumble to draw a complaint? 
6 A Yes, Phat 
7 Q Who was it who asked you to “raw a corolaint? 
A Again I am not certain that it was Mc. Persky 
2 | or Mr. Roth. I am certain that it was one ct them. Now, | 
” | whether -- and we -- the reason I say I at not certain is ve | 
il | had a very firm rule that no assignment could be made | 
except by the litigation partner but I believe that | | 
13 Mr. Persky and I made various exceptions, but I was clearly 
- instructed to prepare a complaint «2 behalf of the partner- 
1 ship. | 
16 Q Mr. Snider, do you remember being assigned | 
y to draw that complaint Be me? | 
18 A It may well have been even you at that point. | 
19 I am not certain as I tried articulatinc now who the person 
; | 
| 


(a) If it was me, was this the first securities case 


that you and I had worked in or no? 


MR. MANDEL: I object to chat. 
A No, it was not. 


MR. MANDEL: Building on a non-ans-er. 
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He says if it was me. 
THE COURT: Yes, sustained. 
Q If I tell you that it was me, would thatre- 


fresh -- 

MR. MANDEL: I object to that. 

THE COURT: He doesn't remember. He said 
several times, Mr. Grutman, he doesn't remember. 

MR. GRUTMAN: All right, very well. 

MR. SHAW: Can't we take Mr. Grutman out? 

MR. GRUTMAN: Mr. Grutman will represent that as 
head of the Litigation Department. 

THE COURT: Well, Mr. Mandel objects to it. 

MR. GRUTMAN: Mr. Mandel, you object to my 
representation that I am the one? 

THE WITNESS: I want the record to be clear 
that if he does suggest that, I have no recollection that 
he wasn't either. 

THE COURT: Mr. Mandei? 

MR. GRUTMAN: I would like to ask Mr. Mandal, 
you mean to say that if I represent that I am the one who 
assigned him to draw the complaint, you won't accept that 
paceecaneatind’ 

MR. MANDEL: That's just what I said. 


MR. GRUTMAN: Fine, Mr. Mandel. 


| 
| 
| 


a 
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THE COURT: Let's go forward. 
Q Whoever it was, and we'll prove it another 
way, you did draw a weeeinink. is that correct? 
A Yes, I did. 
19) When you were drawing the complaint, were you 


advised that the Buckley case had been settled? 


A Oh, yes. 

Q And did you get any papers from Webster, 
Sheffield? 

A Yes, I don't think that the causal connection 


again is clear that I believe I saw the papers by Webster, 
Sheffield, namely that answer, set-off and counterclaim. 

a Fine. 

A Some time in December prior to the actual 
settlement of the claim, I saw the arbitration answer. 

Q What kind of a complaint were you instructed by 
whoever it was that instructed you to draw? 

A One that placed Newburger, Loeb & Co. ws assigne 
of those claims that were assigned. 

In other words, one that, if I can be a little 

broader, I was advised by Mr. Persky thatthere would be 
a potential cf numerous claims existing in that partner- 
ship against Mr. Cross; that I need not concern myself 


with any of those potential claims, nor with the possibility 
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that under the federal law that the failure to plead other 


claims that Newburger, Loeb & Co. might have against 


Mr. Gross would constitute a waiver because we were suing 


solely as as assignee. 
6 Q When Mr. Persky spoke to you about drafting 
the kind of complaint that whoever it was instructed you to 
8 draw it told you to draw, had you heard that you were 

9 representing a sa cae other than Newburger, Loeb & Co.? 


A No. 


ll Q I show you a document which is marked in evi- 


Will you 


dence in this case as Defendant Gross Exhibit X. 


13 look at the document, Mr. Snider, and do you recognize that 
iM to be the complaint which you drew? 

15 A Yes. 

16 Q When you drew that complaint, to what extent 
M7 if at all did you rely upon the factual allegations made 
18 by Webster, Sheffield on behalf of Gross in the arbitra- 
19 tion? 

20 THE COURT: In Mr. Mandel's objection to 

ai leading becomes of some strong validity. Why don't you 
2 ask him where he got his facts and what he did. 

23 Q Will you answer his Honor's question, 

24 Mr. Snider. 

2 A Yes. With respect to any of the factual 
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2 allegations in the complaint as to the handling of the 
3 | Buckley accourit, and I don't have that in front of me, but I i 
4 am certain to the extent I can have a recollection of how ! 
5 long it took me to prepare this complaint, that all of the 
6 factual allegations as to the number of transactions, the 
7 seneiil investment in the Buckley account, the total number o 
8 purchases and sales and such factual data I hadbeen advised 
9 and again whether it's from you, Mr. Roth, or Mr. Persky, 
10 in whoever I was discussing this matter with, and whoever it 
11 was that assigned it to me, had advised that in their 
12 | discussions with Webster, Sheffield, it had retained an 
| 
13 expert to review the act, that those allegations which had 
14 been pleaded we, for purposes of a statute of limitations 
15 problem, were not going to at that stage retain any 
16 expert to similarly renew that investigation. 
yy Assume the factual allegations to be accurate, | 


18 did the assignee have a cause of action. 


19 And it -~- my researc’ first in the drafting 
20 led me to the -- 

2i THE COURT : Mr. Snider, you still haven't 
22 _ answered. Where did you get it. Was it from a sheet 
23 | of paper or from a memorandum? | 
2A A I am sorry if I wasn't clear. The actual 


25 answer, set off, and counterclaim wh‘ch is why I asked, 
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I haven't seen it, presented here, but I know I saw an actual 
answer, set off, and counterclaim that contained rather 

detailed information as to an average investment, a turnover 
ratio, though -- because I have no recollection of making 


these computations myself but I know -- 


THE COURT: That is where you got the informatio 


that went into this exhibit X? 
THE WITNESS: Yes. 


And from no other? 


THE COURT: 


From no other source that I am 


THE WITNESS: 


aware of unless someone refresiies it, but I know that I 
13 looked at an arbitration claim, and my recollection is that 


14 that arbitration claim contained all of the detailed factual 


data that I needed. 


15 

16 Q You said in answering the question for his Honor 
17 that you were advised that there were certain statistics as 

18 turrover ratio and certain figures as to the numbers of 

19 transactions, and you mentioned that you had been informed 

20 that Webster, Sheffield -had retained an expert t) go through 
21 the underlying documents and -- 


A Make those computations. 
MR. MANDEL: I object to this. It is 
repetitious and leading. 


THE COURT: Yes. 


s 2. 8s 
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MR. GRUTMAN: I am coming to the question. 
Q Where did you get that information from? 
A I believe what I said was I derived that 


information from whoever it was that assigned it to me to 
prepare the complaint. 

Q Did you thereafter upon receiving the assiqn- 
ment, call up anybody at Webster, Sheffield or speak to 
Mr. Buckley himself to verify whatever it was that had been 
asserted in the pleadings interposed on Buckley's behalf 
by Webster, Sheffield in the arbitration? 

A No, I did not. 

9) When you were asked to draw this complaint, 
were you given any deadlines within which to get it uo? 

A I don't believe that I was given any rixed 
deadline except the appreciation that I have just discussed 
that the statute of limitations, if my research was wrong, as 
to when it arose, was tolling every single day with 
respect to transactions and that there was a distinct time 
pressure with the vrepartion of it but I don't believe 
I had any fixed deadline. 


Q Now, Mr. Snider, I invite your attention to the 


style of the caption. The caption reads “Newburger, 


Loeb & Co., a New York Limited Partnership as Assignee 


of David Buckley and Mary Buckley”. 


DISTRICT 


yori! 
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A Yes. 


3 Q By the way, this is dated February of 1971, | 


plaintiff against Charles Gross and Gross & Company, defend- 


ants. 


Yes. 


A 


Q I ask you, before you drafted this complaint, 


Defendants' Exhibit X, had you seen the settlement papers 


or the releases which had been executed on or about December 


17th or December30th? 


a 


A Yes, I believe I sawa closing statement pre- 


12 pars<. by Lenore Kalmus of our firm containing an actual 


13 general release and an as® anment from the Buckleys. 

14 Q To whom? 

15 A To Newburger, Loeb & Co. which at this point 
16 in time was the only client I was aware of that we repre- 
M7 sented, namely, the partnership. It was an assignment from 
18 the Buckleys to the partnership. 

19 So the documents that you saw in addition. 


20 to what you had been told, all thatyou knew about was the 


21 partnership, correct? 


A Yes.. 


22 
2 Q Ard that is who you drafted as the plaintiff? 
2A A Yes. 

25 


Now, the defendar’s in the complaint which you 


oe ee 
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drafted, were Gross & Company, and Charles Gross, is that 


correct? 
A Yes, sir. 
9] Will you tel’ us where you qot the information 


as to who you should designate as the party defendant in 
the complaint that you were told to draft? 
A All right. 

Again, whoever it is that assiqned this matter 
to me, although I believe it would be Mr. Persky and when 
we first discussed this matter as to who the originating 
brokerage house was, that within one of the problems that 
we had discussed was that this originating brokerage 
house called Gross & Compary, was not presently in oper- 
ation, nor did it possess any significant assets, if any. 

And that as far as he knew, and as far as i 
was led to believe in whatever discussions I may have had 
either with you or Mr. Roth, it is clear in my mind what 
I knew of no other partner of Gross & Company than 
ae tan Gross, and that in orcer to collect any judgment 
under New York law, as I understand it, if one sues a 
partnership, and only sues in the partnership name, and 
collects a judgment, one may only levy upon partnership 
assets which my premise was is zero. 


In order to obtain a collectible judqment, 


| 
| 
| 
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| 
one wojld have to sue in name and serve at least some | 
general partner of that partnership, and then one might levy | 


and collect from that partner. 


lection, I didn't know of an’ other part).er than Charles 
Gross. Now where I learned that, I believe it was 

through my first conversation with Mr. Persky in the descripti 
of what the nature of this company was. I believe I also 


. learned at that time that Newburger, Loeb & Company had 


a nie wenn OAR: <o T T TE 


To the best of my knowledge, and it is my recol- 
n 
either acquired Gross & Co. or allof its assets but it 
was just that I knew it wasn‘t in existence today. 

9) And that explains how it came about that you | 
identified as the party defendants the persons who were 
named in the draft complaint which you drew and which was 
Defendants' Exhibit X, is that correct? 

A Yes, except I believe in addition to that 
I would have asked when I read the Webster,Sheffield 
arbitration, who os the registered representative to which 
that had reference and was told I assume it to be Mr. Gross, 
he is the only. 

Q Ail right. 

Who told you? | 


THE COURT: Strike that out. \ 


A That's whak = -- 


mbbr 46 


I have that read back? 


Q 


between counsel and the witness. He has asked that you not 


stand there, 
and really I 


suffered you 


to say that if he'd like me to see the witness while he 


is testifying, he has a rightto do so. 


answer back, 


A 


be Gross"? 


MR. MANOEL: I missed that entirely. May 


Just slowly, Mr. Snider -- 


THE COURT: Mr. Grutman, you are standing 


and with that position I cannot argue, 

can't argue there either. Even if he has 
to be there -- — : a 
MR. GRUTMAN: I think it is a subterfuge. 


THE COURT: I don't take any position except 
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MR.MANDEL: Mr. Reporter, may I have the last 
please? 

(Read. ) 

MR. MANDEL: I object to that. 

THE COURT: You were told. 

"I assume it ‘is ee * 


THE COURT: Somebody said, "I assume it to 


THE WITNESS: Correct. 


Who was it who told you he assumes it to be 


Again I am almost certain this occurred during 


= 8 R 
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my first conversation with Mr. Persky or my first few 
conversations with Mr. Persky, so I am almost certain 
it was Mr. Persky, but I wouldn't be surprised it ihad been 
either Mr. Roth or you, if that's who I was dealing with 
at the time; but I do not have any distinct recollection 
of such conversations with Mr. Roth or you. 

THE COURT: So your best recollection? 

THE WITNESS: My best recollection is that it —F | 
Mr. Persky. 

Q Now, I ask you this question, Mr. Snider, when 
you were preparing the complaint, some time in January Or 
aarly February, was there any memorandum in the Finley, 
Kumble file purporting to be a resume of a meeting by Arthur 
Silverman with a man named Jordon? 

A No. I have never heard of that name until 
certainly several months after the service of this com- 


plaint. 


Q Up until that time, had you ever seen any piece 
of paper in a Finley, Kumble file that had his name on it? 
A No, I did not. 


Q Had anybody in our office ever told you 


you ever heard it from Mr. Persky? 


mbbr 48 


you any 


Mandel? 


A 


0 


half of 


A 


o 
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THE COURT: Yes or no. 
No. 
Had you heard it from Mr. Roth? 
No. 
Had you heard it from me? 
No. 
Or from Mr. Geib? 
No, nobody. 
Or from anybody else in Finley, Kumble? 
Nobody. 
When you went over the file to draw the 


Mr. Snider, didyou look through the complete 


I am sure I did. 


com=- 


file tha 


At the time that you drew the complaint, had 


awarenessof the existence of a lawyer named Philip 


No. 


Or of any position asserted by Mr. Mandel on be- 


the people whom he purported to re} resent? 


No, I did nct. 


Did you know of the existence of Arthur C. 


Silverman on behalf of the people whom he purported 


to 


a 


| 
iq 
4 
2 


f 3tdao | 
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A No. The best of my knowledge Mr. Silverman was 
former counsel for the partnership and thc was all I knew 


Silverman. 


about Mr. 


Q Did you mow anything about what activities 


these people that I: have just mentioned to you were en- 


gaged in in relationship to our firm and the reorganization 


of Newburger, Loeb & Com, -ny, Inc.? 


No. 


A 


Oo When you were instructed to draw this complaint, 


other than to draw the complaint were you given any otner 


instructions? 
A With respect to the Buckley matter: 

4 | 0 Yes. 
15 A No, nothing. 
16 Q Were you told the use to which the complaint 
7 would be put? | 
18 A No. Wait, I assumed it was in fact ae an 
19 actual complaint. It was not -- I was not instructed just 
20 prepare a rough draft after complaint. I was instructed 
21 to prepare a complaint to be asserted on behalf of the 


partnership who was an assignee. 


THE COURT: In other words, this was in final 


form? 


THE WITNESS: In final form as best I could at 
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that point. 


19) As best you knew? 


4 A Yes, and then submitted to the Litigation 


partner for signature. 


“Mil. GRUTMAN: I do believe, your Honor, there it 


of the complaint in this action which is an exhibit. 


8 It may be trinle L. I am not sure. 


9 MR. ESTERMAN: You méan in the arbitration? 


GRUTMAN: No, 


I méan in thi3 case. 


WITNESS: I think le mears t].e actual plead- 


COURT: This one? 


14 THE WITNESS: This is the draft ..omplaint. 


GRUTMAN: Your Honor, I ask a Court 


to take judicial notice of the ©.tual pleading in this 
case, 
18 THE COURT: Absolutely. 


19 THE WITNESS: I have a copy too. 


20 MR. GRUTMAN: Your Honor, I have a copy of the 


complaint. 


COURT: All right. 


GRUTMAN: Your Honor, ere is a copy of the 


complaint. 


(Document handed to the Court.) 


| 
| 
. 
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THE COURT: Mr. Srider, you said to me -- 

THE WITNESS: This is the copy he had given me. 
I believe it is marked X, which is the draft that I had done 
which would have been filed to the best of my knowledae, 
but it was a -- it is my first finished draft. It is 
probably my. sixth draft. 

THE COURT: Did I understand you correctly 
to say that you prepared Exhibit Xwith the idea that this 
was a fileable instrument? 

THE WITNESS : Yes. 

THE COURT: All right. 

THE WITNESS: And at the time I prepared it 
I believed it to be accurate. 

THE COURT: Very good. 

Q Did you subsequently learn that Exhibit X 


as you had drafted it was not served? 


A Yes. 

Q And were you requested to prepare another com- 
plaint? 

A I was requested some time after February 12th 


to revise the complaint to reflect two facts. 
One was that the plaintiff would no longer 
be Newburger, Loeb & Co., partnership, as assiqnee,but 


that on February llth, the partnership had further 


x & & 
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assigned the Buckley claim to Newburger, Loeb & Co., Inc., 
a New York corporation. 

Therefore, Newburger, Loeb & Co. was no longer 
a necessary party plaintiff. It was simnly @™ assignee 
and that the proper plaintiff was now to be the party that 
had become the agsiqnee subsequent to February 11th. 

The only other change that I have any panel lection 
of making between Exhibit X and the actual complaint as 
sent to the marshal for service was the additiona of 
Miss Bleich. 

9) Mabel Bleich? 

A Mabel Bleich, ag an additional partner of Gross 
Company; namely, that there was now to the extent we could 
recover judgment, against Gross & Company, a second person 
who was to my knowledge and I believe I learned that, who- 


ay 
Le : 
ever instructed me to file the final complaint, and again 


I believe it to be Mr. Persky, to make the two revisions, and 
he had given me an address at that time. 

9) Other than changing the caption to make the 
plaintiir Newburger, Loeb & Company, Inc. rather than. 


Newburger, Loeb & Company and adding Mabel Bleich as 


in the parties between Exhibit X and the copy of the 


an additional party defendant, were there any other changes | 
complaint which was actually served and did commence this | 


19 


21 


mbbr 53 
Lawsuit? 
A 


last night fo 


body of the complaint with the addition of two Paragraphs tha 


required addi 
8) 
Paragranh 12 
reads as foll 
Charles Gross 
of defendant 


That is tne s 
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No. To the extent I reviewed the two copies 


r the first time, I know of no change in any 


tion by changing parties. 

In the complaint which was actually served, 

of the complaint, as actually served which 

ows "During that 4-1/2 vear period defendant 
was the partner and registered representative 
Gross & Company with which the Buckleys dealt." 


ame paragraph and under the same number as 


it appears in Defendants' Exhibit xX, is that correct? 


A 
but it would 


0 


It would be under a different number thought 
be the same. 


It is Paragraph 11 in Defendants' Exhibit X 


and Paragraph 12 in the complaint as accually served, is 


that correct? 
A 

renumbering. 
Q 


A 


Yes, it is identical with the exception of 


And as of the time? 


Excuse me, Mr. Grutman,it is Paragraph 10 in 


the prior because it took two additional paraqraphs to 


add two different parties. 


0) 


As of the time that the complaint which was 


oy, 
ican eae ail 
ae +. % 
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filed in this action was prepared, you had not yet heard of 4 
Mr. Jordon, correct? 


A No. 


Q “And to the best of your knowledge, and other 


information that had been supplied to you, who were you told 


7 was the actual registered representative who had dealt 
8 with the Buckleys? ~ | 
9 " MR. MANDEL: I object. 
10 THE COURT: Yes, sustained. 
11 Q Had you had any information other than what 
12 is contained in the complaint? 
13 MR. MANDEL: I object. to that. 
14 THE COURT: No other than what he says earlier 
15 that he was told. 
16 MR. GRUTMAN:Yes, correct. 
W7 9) Other than what you were earlier told, 
18 namely that it was Mr. Gross? 
19 THE COURT:. No, no. 
20 Q All right. Other than what you were earlier 
21 told, had you been given any other information as to 
oe who it was who was the registered representative who 
) actually dealt with the Buckleys? 
A No, other than what I was told, it is the 


sole basis of my information. 
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‘@) That was continued in the complaint that was 


served in addition to what you called your first final finish 


ed draft? 

A eh, yes, that remained throughout to my knowl- 
edge. It came as a surprise after. 

Q Mr. Snider, if yo. tad found out that it was 


not Charles Gross who was in fac the registered repre- 
sentative but some other person or some other partner, in 
your opinion would that have been of any legal significance? 
MR. MANDEL: I object. 
THE COURT: Yes, sustained. 
Q If you had been informed that the reqisterea 
representative who actually served as the Buckleys' 
account was a man named Jordon,would you have named him as 
a party defendant? 
A Yes. 
Q Would you have identified him as such in the 
complaint which you drew? 
A Absolutely;I would like to have discovery of 
a name party not just an employee or somebody who is no 
longer an eniouse so that I would have named him as a party 
and had made Mr. Gross and Mr. Bleich derivatively -- 
Mrs. Bleich derivatively liable. 


Q And Mr. Snider, if you had known about 


| $595 
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Mr. Jordon and known that he was the registered representativ 
and was in addition a partner of Gross & Company at the time, 
what effect would that have been on broadening the base 
of liability or collectibility? 
6 A It would have an effect on collectibility assum- 
ing that such a partner had any assets, yes, I would want 


to name and serve as many partners as I knew. 


Other than the statement -- do you now know that 


Q 


the actual registered representative who serviced the account 
was a man named Jordon? 


MR. MANDEL: I object to that. 


13 A I have mpersonal knowledge of that. I have 
been told that. 


THE COURT: What difference does it make what 


he knows. 


Your Honor, I intend to 


MR. GRUTMAN: 
trace how it came about that these innocent errors in the 
complaint came about. 


20 THE COURT: He is telling us about how that came 


And I am aoing to trace it. 


MR. GRUTMAN: 
Fine. All tight. 
9) At some time after this complaint was served, 


Snider, and as the litigation proceeded, were you 
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replaced by a more senior lawyer in the litigation denart- 


ment to handle tne interests of our client in the ensuing 


litigation? 


A .Yes. 


9) Who was the next lawyer that replaced you in 
representing our client Newburger, Loeb & Company, Inc.? 
A My recollection is that I was supplanted 
by Mr. Gelb, and I believe that to be the case although 
I know Mr. Roth also took over and I am not certain of the 
time period. In fact my conduct with respect to this 
ended at the drafting and I was doing corporate work at 


13 that poin 


14 Q Except for the changes in the assignment 


from the partnership to the corporation, and the addition 


16 of Mabel Bleich as an additional party defendant, is 


7 Defendants’ Exhibit X and the complaint which was actually 
18 served in this case identical as to the substantive alle- 
19 gations and the causes of action pleaded. 

20 THE COURT: They speak for themselves. 

21 A As to the comparison I made last night, I 


believe with the addition of two new numbered paragraphs 


22 

23 they are in haec vaxba. 
2A 9 Did you make a mistake, Mr. Snider, in the 
25 


"wherefore" clause of the complaint which was actually 


| 
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served and which began this. lawsuit? 

A Yes, I noticed last night, and I don't know 
whether anyone else did, that in the actual “wherefore” 
clause, I still have Newburger, Loeb & Company withovt my 
secretary having typed in Inc. in the “wherefore” clause 
of the complaint. 

Ce So that the error of omitting to add the Inc. 
to the name of our client was carried over into the actual 
complaint that was served, is that correct? 

A Well, no, there isn't an error in the prior 
draft. Newburger. Loeb & Co. was the proper complaint, this 
one did not contain -- 

8) The answer is, Mr. ider, that where you 
should have put Inc., not your secretary, you didn't do it, 
right? 

A Correct, I didn't. 

Q And that was a mistake, did you believe, that 
could be corrected in th? course of the iiedeatiend 

A To the extent I knew about it, yes. 

THR COURT: He didn't find it out until last nigh 
MR. GRUTMAN: He was out of the pictrre and 
there were other lawyers handling it. 
A I never dis v-ered it till last night. 


Q Were you familiar with Mr. Snider at the time 
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you made the discovery? 
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A With the rules that would permit? 


Q Yes, with the rules that would permit the 


correction of errors in the proceedingq. 
A Yes. | 
MR. GRUTMAN: I have no further questions. 
THE COURT: We are going to recess for the 
night. : What are we going to do about this. gentleman's 
cross examination? 
MR. GRUTMAN: I had put him on,your Honor, 
because I had wanted him to be free to go up to Webster. 
THE COURT: Off the record. 
(Discussion off the record.) 
MR.MANDEL: Your Honor, I am qoing to make a 
motion to the effect that if this case is ready be 
finished and Mr.Snider is not brought back, all of his -- 
the case will not be -- 
THE COURT: Wait till that point, Mr. Mandel. 
MR. GRUTMAN: I am sure that we will be more 
than the time that he will be up in Westchester. He will 
be back, his testimony won't be struck, and Mr. Mandel will 
have an oppertunity to cross examine him. 
THE COURT: Mr. Snider, who are you before? 


THE WITNESS: The name of the Judge I am not 


19 


21 
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DONALD SNIDER, having been previously 
sworn, testified as follows: 
CPOSS EXAMINATION 


BY MR. MANDEL: 


Q Mr. Snider, who actually gave you the Buckley 
file? Who handed it to you? 

A I believe it was either Mr. Grutman, Mr. Roth, 
or Mr. Persky. I am not certain of whom. 

Q About what date was it handed to you? 

A We are now asking as to the file and not the 


first discuss I may have had with respect to -- 

Q That is right. 

A Some time either late November, early December, 
to the best of my ues a, 

Q I take it you have no way of knowing how many 
hands that file passed through from the time Mr. Silverman 
handed it to somebody until the time somebody handed it 
to you? 

A That's accurate. I have no knowledge of 
Mr. Silverman handing it to anybody but yes, I have no 
knowledge of that. 

Q Are you definite that the first time you 
looked through the file there was no memorandum about 


Jordon in it? 
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Absolutely, sir. 


Was there anything in the file abcut Richard 


A The name does not ring any bell with me. 
I still don't know who he is. 

Q Was there any correspondence in the file when 
you received it? 

A Correspondence with the American Arbitration 
Association in connection with designation of arbitrators; 
I believe a transmittal letter from the Golenbeck firm not 
directly to our firm,, but I believe it was to somebody at 
Newburger, Loeb. 

Q ' Named Berkowitz? 

a. Yes, X think 20. Tt think ac. I know 
Mr. Berkowitz was counsel at that time but I am not 
certain it was a letter to Mr. Berkowitz but it was to 
somebody at Newburger, Loeb. 

Q Was there correspondence in the file between 
Silverman and Webster, Sheffield having to do with the 
proposed settlement? 

A No, none thatI can recall directly between 
counsel, no. 

Q In the file, did you have, as you recall st, 


information about David Buckley's resources, a balance sheet? 


18 


19 


| 
| 
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A I don't believe so. Y 
Q I show you Plaintiffs' Exhibit 32 in evidence, 


Plaintiffs' Exhibit 33 in evidence, and -- 

MR. GRUTMAN: I would appreciate it, Mr. 
Mandel, if you would show him the original documents instead 
of something you represent is a copy. 

MR. SHAT: They are all over here, Mr. Mandel. 

MR. GRUTMAN: Thank you. 

THE COURT: Is there any question about this? 

MR. GRUTMAN: Yes, I would prefer that the 
document itself be read so that we be sure that we have 
the one that's in evidenceon this record. —~— 

MR.MANDEL: I don't mind that, your Honor. 
Itwill just take a little time. 

Q I show you Plaintiffs' 35. 

MR. MANDEL: This is apparently only marked 
for identification, your Honor. I don't know if that's a 
mistake. 

MR. SHAW: May I see it? 

THE. COURT: What does the record show? 

MR. SHAW: I think this was offered and it was 
objected to. I think Mr. Mandel objected to it. 

MR.MANCEL: All right, I am going to put it in 


now if the evidence turns to it. 


2 £ 8&8 8B 
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Q I show you Plaintiffs' Exhibit 35 for 
identification and ask you if you ever saw that paper be- 
fore. 

A Not to my knowledge but -- it would appear to 
me to be Mr. Persky's handwriting, but I am not even 
certain of that, but I don't recall see it. 

Q I show you Plaintiffs' Exhibit 22 in evidence, 
and ask you whether you saw that before. 

A I may have or may not. I can't respond with 
one degree of certainty. 

Q I show you Plaintiffs' Exhibit 34 in evidence 
and ask you if you ever saw that before. 

A I believe I saw the letter without an attach- 
ment, much in the position this is. I have a recollection 


of not having seen the financial statement referred to in the 


letter. 
Q But you saw 34 in evidence, is that correct? 
A I believe so. 
Q And when you read 34 in evidence, you became 


aware, did you not, that despite their claims, the 
Buckleys had been offering to pay; is that correct? 

A Yes. 

Q And you were aware, were you not, that the 


Buckleys claimed they could not pay more because of their 


R 
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financial condition; is that correct? 

A I was aware that such a claim had been made, 


yes. 


Q I. show you Plaintiffs' Exhibit 7 in evidence. 


Have you seen that before? 


A Yes, I have. 

Q You read that when you read the Buckley file? 
A Yes. 

Q In 1970, right? 

A In December or late November, yes. 

Q And Plaintiffs' Exhibit 7 made you aware that 


Leo Stern, on behalf of Newburger, Loeb & Company, had 
written to Mr. Buckley saying that Buckley's account was 
an account of Newburger, Loeb like all of their other 
accounts, is that right? 

MR. GRUTMAN: Objection. 

MR. SHAW: Objection. The document speaks 
for itself. It is in evidence and we have had this so many 
times before. 

THE COURT: What are you going to ask him 
based on that letter? I sustain that objection. Looking 
at the letter, then what? pe 


Q Did you become aware of the facts set forth 


in Plaintiffs' Exhibit 7 when you read the letter? 


B StS? 


mbbr 7 Snider-cross 


A When I read the letter I became aware of its 


contents. 
Q All right. 
@) Plaintiff's Exhibit 25 is the demand for 


arbitration in the Buckley matter. Did you read that when | 


you read the file? 


A ' Yes, I did. 
. Q And when you read Plaintiffs' Exhibit 25, you 
10 became aware chat the plaintiff in the arbitration was 
1 Newburger, Loeb and not the Buckleys; is that correct? 
Ln A Yes. 
13 Q t show you Plaintifs' Exhibit 28, which is the 
14 answer, setoff, and counterclaim. Mid you read that in 
15 November? 
16 A Or early December, but yes, this was in the file 
W when you received it. 
18 Q And you studied it carefully, is that correct? 
19 A Yes, sir. 
20 Q And were these documents the basis of your 
ot discussions with Mr. Persky? 
A I believe I told you the basis of my discussions 


with Mr. Persky and others in the first instance were 
without documents. 


Q How about in the second instance? 
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A There were several discussions and I don't 
know -- 


THE COURT: Can I have the answer set off, if you 
are not using it at this moment? 

MR. GRIUTMAN: Exhibit 28. 

MR. MANDEL: I will hand that up. We have anothe 
copy. 

(Documents hand :d to the Court.) 

MR. MANDEL: We have another copy, your 
Honor. 

THE COURT: Do you have a question about 
the second meeting, whether he had documents at the second 
meeting? 

MR. MANDEL: Yes. 

A And I believe I answered you, Mr. Mandel, with 
respect to whether it was the first, second or third meet- 
ing with Mr. Persky, there came a time that I had documents, 
but they weren't the basis of those discussions that pre- 
ceded the documents. Your question asked me were the 
documents the basis or my discussions, and I have a 
problem with that. 

Q Did you have discussions with Mr. Persky after 
you read the file? 


A Yes, I did. 
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Q And what was the substance of the first of 


when was it held? 


those discussions and 
A I can't fix a precise date. I assume it 


to be early December or late November, and to the best of 


my recollection, it was for the purpose of having now re- 


viewed the nature of the claims that had been asserted in the 


counterclaims md setoff, what we would do to protect the 
interest of Newburger, Loeb, and to cueiaeih whether or 
not, A, a churning claim had been set forth, and the 

next question was with respect *%. * at form letter that you 
just showed me from Leo Stern, whether or not that constitute 
a statement that would be binding upon Newburger, Loeb 

that it was its account rather than simply a clearing ac- 
count. Those were thetwo areas in which we had discussed. 
It was that particular letter that came to our attention 

as to its effect if any that caused us some concern. 

Q Didn't you reach the conclusion with Mr. Persky 
that even without that letter the clearing brokerage house 
has responsibility to the customer for compliance with the 
securities laws? 

A Your question as phrased cannot be answered 
with a yes or no. I reached a conclusion that the area of 
law was uncertain as to the extent of that responsibility, 


and more importantly, to the extent there was responsibility 
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in the clearing procedure, it was a derivative, the 
secondary responsibility, and our major concern was why 
if there was responsibility, how to protect under the 
circumstances the seemingly innocent party. 

Q Did you do any research to reach the con- 
clusion that the clearing house does not have a direct 
responsibility? 

A My research led me to believe that the 
responsibility outside of arbitration, which an arbitrator 
can fix responsibility for any or no reason as far as 
I was concerned in law, but under the Securities Act the only 
responsibility that I could clearly attribute to the clearing 
broker would be as a controlling person under Section 20, if 
it were deemed a controlling person, and if the evidence 
that I understood and the facts as to the relationship 
between the originating brokerage house and the clearing 
brokerage house was not one that led to the conclusion that 
it was a controlling person. 

I then assumed that even if it were a controllin 
person under the preliminiary © 2ntences of a definition of 
a controlling person, Section 20 contains a statement 
that it is a completely defense if that controlling person 


acted in good faith and didn't cause, participate, or 


——? 


induce the wrongful acts, and believed that under the facts 


4610 


1 mbbr 11 Snider-cross A 31 61 


as I understood them, that Newburger, Loeb similarly, 


2 

3 even if held to be a controlling person under Section 20, 

4 had a defense subject to what the proof would show. | 
5 Q Having reached that conclusion that Newburger, 

6 Loeb was responsible only ina derivative way as 4 controlling 


person, did you also reach the conclusion that Newburger, Loeb 
would have no action for indemnity against Gross & Co.? 
MR. SHAW: Objection, your Honor. 


THE COURT:No, overruled. 


A The same problem I have as to when you asked do 


I reach a conclusion -- 


(9) I said did you at that time? 
A What I am trying to explain to you is that 


none of my conclusions were with any degree of certainty but 


that the conclusion that I did reach with respect to the 


question of whether or not Newburger, Loeb coul¢ obtain indem 


nity was as follows: 
It could have, I was certain, obtained indemnity 


if it were before the American Arbitration Association in tha 


claim not applying federal law but applying equity or 
justice. I saw no way to get Newburger, Loeb's claim for 
indemnity before the American Arbitration Association, since 


there was no way to do that without the consent of the party 


that I wished to bring it. 
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I couldn't do it, and it would be remitted to a federal 
forum. My research with respect to whether or not a 
party who was held liable under Section 20 or any other 
securities liability could obtain indemnity, was one that 


was uncertain in my mind and in fact is still partially 


uncertain today. 

Q I think you testified about the common law of 
joint tort feasors, and I think you said or perhaps you 
will agree with me that at the common law, joint tort feasors 
had no right of contribution against each other; is that 


correct? 


A There were exceptions to the common law but 


generally the common law did not permit contribution or 
indemnity among joint tort feasors. 


Q But a person responsible derivatively, by 


respondeat superior or any other way had a right of 
indemnity against the complyee or agent who caused him to 
be liable in tort; is that right? 

A Generally, yes, also. 

Q But no kind of joint tort feasor or person 
responsible under the common law had the right to take 
an assignment of:the claim from the victim of the 


tert to be used against | s fellow tort feasors, is that 
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correct? | 
A tie, that's not correct but -- I am not ever 


——_— 


sure I understand the question but to the extent that I do 
understand it, I don't understand that to be the law. 

Q You believe that under the common law and 
under the applicable federal law, that a person who might not 


have a right of indemnity would have a right to take an 


assignment? 

A I know of no prohibition against obta: ing an 
assignment as a chosen action which is a contractual 
right which I know of no public policy articulated other 
than champerty, which I don't think is in any way involved, 
prohibiting an assignment, and once the person has the assign- 
ment, he stands in a very different posture than one seek- 
ing indemnity. That assignment could run to John Doe, 
Inc. 

Q You never heard of any doctrine, to this day, 
you are telling me, that a joint tort feasor may not take an 
assignment of the claim? Is that your testimony? 

A Two things, Mr. Mandel. The question as 
to whether or not someone is a joint tort feasor is in 
itself an area that is subject to numerous exceptions as to 


whether the simple phrase in the desiqnation "X is a joint 


tort feasor” answers the inquiry. That is a conclusion. 
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2 || But to the extent, that is, there are some cases that have 

3 prohibited it, and there are similar cases that I found that 

4 siad no, no prohibition of anything, that is a chosen 

5 action that can be assigned tc anyone, and there is no 

6 disability in anyone receiving that assignment and acting 

7 upon the assignment. 

8 | Q When did Mr. Grutman first tell you you would 

9 be a witness in this case? 

10 A Had indicated maybe a week ago that I might | 
ll be, and as of Sunday night late I received a telephone 

12 call advising me that he anticipated that I would be a witnes 
13 Monday . 

14 Q And is it your testimony that until a week 

15 ago, you never had any idea you might be a witness in this 

16 case? | 
W | A No idea. 
iB Q And you never created any memoranda or coteasnen 
19 your recollection until a weak ago about the facts as to a 
20 | you testified yesterday; is that correct? 

21 MR. GRUTMAN: I object to the form of that 

= question. Creating memoranda and refreshing a recol- 

23 lection are two separate areas of inquiry. 

2” | THE COURT: Well, let's break i down, Mr. 

25 | Mandel. Did you make any memoranda to assist you in 
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coming to court today? 


No, 1 did not. 


THE WITNESS: 
4 Q And until . veek ago, did you do anything to 
refresh your recollectic with regard to the facts about whic 


you testified yesterday? 


A My difficult with your question is aid: 7 .do 
8 anything to refresh my recollectionassumes a causal con- : 
9 nection. From the time I handled this case in November or 


10 Decemberof 1971, there were varicus stages in which I was 
11 peripherally or directly involved. In addition, throughout 
12 the trial of this lawsuit I have had discussions as we 


13 frequently do within our firm, both with Mr. Grutman, 

14 Miss Bjork and others in the firm, so that’ my recollection 

15 has been refreshed but not necessarily in order to testify 

16 here. 
7 Q Now, six, did Mr. Persky tell you in 1970 or 197 
18 that the Buckley account was a discretionary account? 

19 A No. 

20 Q In the course of your discussions about the 

21 || case, did you hear anybody tell you that Mr. Persky 

oe testified in court that he understood the Buckley account to 
23 have been a discretionary account? 

2A A wa, in face I don't -- I never knew that 

25 to be his testimony and that's not my recollection of anythin 
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we had ever discussed. 

THE COURT: What is your recollection? 

THE WITNESS: My recollection is that we had 
discussed the existing case law with respect to whether or 
not a formal discretionary piece of paper had to be exeucted 
in order to state a cause of action in churning. 

THE COURT: What did you understand this accoun 
was wnen you prepared the complaint? 

THE WITNESS: When I wrepared the complaint I 


understood it to be not a formal discretionary power having 


been executed but without certainty of that fact. It 
was our probability that we knew of no formal discretionary 
power having been executed in the nature of the documents tha 
had gone through and to the extent a belief :.ad existed that 
it still may have been executed but nowhere in the nossession 
of Newburger, Loeb. We had pleaded both ways. The 
probability in both of our minds, to the extent we discussed 
it, was that there was no formal discretional power but that 
it might have existed, but in our mind it had no materiality 
as to the stating of a cause of action, and in fact would 
have preferred not to have a discretionary power. 

Q Mr. Snider, did you have any discussions with : 
Mr. Persky about ghe question of control? | 


A Absolutely. 
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Q What was the nature of those discussions? 


3 ; A The discussions were what the case law required 


in orderto state a cause of action in churning; and those -- 


if you want me to go further are simply yes, we had discussed 


6 control; and it's needed. 
Q You understood when you prepared your complaint 


that control was a sine qua non of a churniny claim; is that 


correct? 


10 A That the broker had to control the transactions 


in the account e-fectively, yes, that was the sine qua 


non. 


13 Q Did Mr. Persky discuss with you or did you dis- 


4 cuss with Mr. Persky whether there was any basis for an 


15 allegation of control? Let me rephrase that. 
16 THE COURT: No, just leave it als:e. Let's 
7 see what happens here. 
18 MR. MANDEL: All right. 
19 A I am not certain we had any lengthy discussion 
20 about it. We had botn reviewed and mentioned the answer, 
21 set off, and counterclaim, that contained in our judgment, 
a all of the requisite allegations to state a cause of 
23 | action in churning, including the fact that all of the 
2A | transactions were induced, caused by the recommendations 
25 | of Gross & Company. 

| 
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Q Did you or Mr. Persky discuss whether he knew 
or had any evidence or any reason to believe that the alle- 
about control were based on factor were accurate? 


A Certainly I knew to my knowledge that Mr. Persky 


gations in the Webster, Sheffield answer and counterclaim | 
| 
| 


had no personal knowledge of the handling of the account, so 
with respect to whether we discussed his personal knowledge, 

we didn't discuss his personal knowledge. Whether we dis- 
cussed his belief, we did discuss the fact that a firm of the 
quality and caliber of Webster, Sheffield had signed this plead- 
ing in the American Arbitration Association. To the 


best of his knowledge they had done substantial investiga- 


tion and confirmed to their good faith belief the accuracy 
of each of those allegations. 

Q Did Persky tell ie he had inquired of anybody 
at Newburger, Loeb & Company with regard to their knowledge 
as to the accuracy of the allegations of control and churning 

A He told me neither yesrmr nay. 

Q He didn't ‘as anything? 

A We didn't discuss that. 

Q One way or the other. You said yes, Mr. Snider, 
that Persky told you that he knew Gross was a ~~ Charles 
Gross was a partner and didn't know any other partners in 


Newburger, Loeb -- in Gross & Company on the first ground. 


eqs” 
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o I don't understand the question. : 
3 MR. GRUTMAN: What does that mean, Judge. TI 
4 don't follow that. 
5 MR. MANDEL: All right, I will withdraw that 
6 question. 
7 Q Did you say yesterday that Persky told you to 
name Gross and Gross & Company as the defendants in the firs 
7 compalint which you dew? 
10 A No, I did not. 
11 Q The partnership complaint? 

A No, I did net. 
13 Q Who told you how many to name as defendants? 
14 A That was my judgment. 
15 Q Where did you get the name Charles Gross? 
16 A That, the name I derived from my conversations 
M7 with Mr. Persky. 
18 | Q What did Persky tell ju about Charles Gross? 
19 | A Mr. Persky advised me that Charles Gross was a 
20 general partner of Gross & Company, and to the best of his 
al knowledge, it was essentially a one-man company, and that te 
22 the best of his knowledge, Charles Gross was the account 
2 representative referred to in the Webster, Sheffield allega- 
2A tions to name Mr. Gross as a party defendant was based 
25 


solely upon the fact that to the best of my knowledge, 


—— 


———————— 
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Gross & Company was not a partnership that was doing 
business, nor a partnership that had any assets, and in 
order to do anything worth the piece of paper that I was then 
preparing, I required to name and serve a partner. 
Q Didn't you testify yesterday thut the more 


partners you would name and serve, the better? 


A sure. 

Q Why didn't you find out who the other partners 
were? | 

A I had intended certainly to go have a siete mad 


of the New York County Clerk's office but had plenty of 
time and serve other partners and in fact some time prior 
to the actual service had learned that there was another 
partner named Mabel Bleich and simply added her. 


Q Do you make a search? 


A pid I? No. 

Q You never made a search and you never intended 
to, Sight? 

A Mr. Mandel, the answer to the latter part 


of it was I stated I intended to make a search and I think 
I just said that. The answer to the first is no, I did not 
make a search. 

Q Mr. Snider, all you had to do or have Persky 


do was pick up your phone to ask your client Newburger, Loeb | 
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& Company, the partnership, who were the partners of 


Gross & Company, don't you know that? 


A I dont know that for a fact. That's all I had { 


Didn't that occur to you? 
7 A No. 


8 Q That the plaintiff, who had been doing business 


9 with Gross & Company, your client, the partnership of Newburgédr, 
10 Loeb, would have some idea of who the partners were? 

11 A No , as I understood the situation at Newburger, 
12 Loeb, the clearning arrangement had dated back several 

13 years before, that there had not been the same partners 

14 throughout, and that as far as Gross & Company was now 

16 concerned, somehow Mr. Gross was now with Newburger, Loeb, 

16 and that there weren't the same, these transactions went 

17 back from '62 to '66. Idid not think it was such a simple 

18 process to find out who the partners of Gross & Company were 

19 or still are, if they existed, and subject to jurisdiction 

20 here in New York. 


Q So despite your statement that the more 
partners the better, you never made any effort whatsoever 


to find out who the other partners were, right? 


MR. GRUTMAN: We have that, Judge. This is 


argumentative. 
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THE COURT: That is so. That follows, Mr. 
Mandel. | 
Q All right. There came a time when you also 


put Mabel Bleich into your second complaint, right? 


A Yes. 
Q Who told you to do that? 
A Again it is either Mr. Grutman, Mr. Roth or 


Mr. Persky some time after February llth who advised me of 


the fact that Newburger, Loeb & Company had assigned the 


assignment to Newburger, Loeb & Co., Inc., and that in addit- 


ion they had learned of a second partner of Gross & Company 
was Mabel Bleich, and I can't tell you with any certainty 
who that person was. It may neck have been Mr. Roth. 
It may well have been Mr. Grutman. It may well have been 
Mr. Persky. If I had to guess it was probably Mr. Persky 
but I amot certain. 

Q Were you told at the same time that Mabel 


Bleich was a partner of Newburger, Loeb & Company? 


A No, I was not. 
Q When did you find that out? 
A I don't thin I found that out until some time 


several months later at a time when I was no longer even re- 
sponsible for the matter. 


Q When did you draw the first complaint in the 
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partnership name, were you aware that Charles Gross had been l 


a partner of Newburger, Loeb & Company? 


4 A Yes. 


5 Q and were you aware that Mr. Gross was a partner 


in the process of withdrawal? 


A I datt believe so. 


QO If that fact had been made known to you, Mr. 
ee Snider, would you have been aware that the partnership had 
» a fiduciary obligation to investigate a basis for a claim 


i against Gross before making a claim against Gross? 
” MR. SHAW: I am going to object to the second 
” use of the word aware. I think it should be would you 
- have concluded. It assumes something. 
i THE COURT: Allright, if you want to change 
* it that way. 
i MR. MANDEL: All right. 
is THE COURT: Go ahead. 
19 A To the extent that the cause of action related 
20 to a period in time that Mr. Gross was not a partner of 
21 Newburger, Loeb & Co., OF in any way affiliated with 
= Newburger, Loeb & Company except as a partner of the origin- 
” ating brokerage house which had a contractual arrangement 
m with Newburger, Loeb & Co. aS a clearing broker, the answer 
vad to your question is I aon't believe that that changed in 
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any way the eee Te of the partnershir. 

THE COURT:Mr. Snider, let's be a little 
less legalistic about this. You are being asked to sue 
Charles Gross, you are being asked to sue him in the name of 
the partnership. You learn that he is a partner. 

THE WITNESS: Yes. 

THE COURT: Doesn't that tick off in your mind 
some responsibility to say,"Well, you know we are suing 
one of our own people? Shouldn't we talk with this fellow ? 
Shouldn't we see what his side of the story is? I don't 
find anything in the file saying what Gross has to say about 
this"? 

THE WITNESS: Well, the question is to whether 
we should talk to Mr. Gross, I knew that there were dis- 
cussions with Mr. Gross and that theywere on-going & to the 
handling of this account, or so I was advised, that 
there were discussions on-going as to the handling of this 
account and was also advised that there were significant 
other disputes and claims posted by the partnership as 
against Mr. Gross. We we were now dealing with was 
the partnership as assignee, not possessing its claim 
in its own right. It could have been John Doe, Inc. 
suing for accounts during a period of time he was not a 


partner. 


& 


* 
™y 
a 


A St75 
4624 


1 mbbr 25 Snider-cross 

2 THE COURT: Let's go back then to before you 
3 take the assignment. Before you take an assignment of 

4 the claim against another partner, wouldn't you normally 
5 


as the lawyers say, "Let's see what the partner has to 


say about this thing? Maybe we have a lot of things we 


can do. He is one of our own people" 

THE WITNESS: Oh, your Honor, most definitely, 
and at that first stage we were simply dealing with defend- 
ing Newburger, Loeb in an arbitration in which a claim had 
been asserted. This is my first discusssion, together 
with, protecting Newburger, Loeb against the exposure or 
liability that might happen if Mr. Buckley were to prevail. 
That is the first stage. 

THE COURT: You were not aware, and you did 
not take any steps to find out what Mr. Gross had to say 


about this at any time? 


18 THE WITNESS: No, I did not. 
19 THE COURT: Would that have been helpful to 
20 you? 
21 THE WITNESS I don't think so. ‘the reason I 
oe say that, your Honor, is I was of the understanding that 
23 Mr. Gross has been ousted from Newburger, Loeb by reason 
24 | of what I just mentioned in this background of claims of 
5 either mismanagement or otherwise, and that he would not be 
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| 
2 | cooperative with me in connection with inquiries as to the 
3 facts. 
4 THE COURT: That may or may not have been | 
3 the fact, but whether he would have been cooperative, it 
6 | would have been helpful if you could have talked to him? 
| 
7 | THE WITNESS: I don't think so because what 
8 | I had in mind was the opposite. If I had in mind the 
9 | potential of suing Mr. Gross for this partnership, I did not 
10 think the canons of ethics would permit me to ask Mr. Gross 
ll to come down and now disclose his side of the transaction. 
12 THE COURT: This man 7 a partner with his 
13 capital in a withdrawn state. 
14 THE WITNESS: A, I did not know him to still be 
15 a partner. What concerned me was that if he had talked 
16 to me, I could not name him since he would be consulting 
17 || with me as counsel for the partnership. If I asked him 
18 to describeto me how this account had been handled, and ie 
19 made admissions with respect to the handling of that account, 
20 he would be talking to me as counsel for the partnership. 
21 THE COURT: I see. All right. 
22 MR. GRUTMAN: Furthermore, your Honor, I -- 
23 THE COURT: You will have a time, Mr. Grutman, 
2A to ask questions. 
25 MR. GRUTMAN: I was going to ask the Court to 


4626 
ek a ae 


1 mbbr 27 snider-cross | 


take judicial notice of the appr 7riate canons of ethics; 


that's all. 


4 THE COURT: All right. I accept his answer. Go 


6 MR. GRUTMAN: Very well. 


You testified a little while ago, I believe, 


Q 


8 Mr. Snider that you understood there were on-going discussions, 
9 you had been informed there were ongoing discussions with 

10 Mr. Gross about this handling of the buckley account; is 

ll that correct? | 
12 A Among others. | 
13 Q Yes. Who gave you that information? 

14 A I believe Mr. Persky, but again it could have 

15 either been Mr. Underberger, who was handling real estate for 
16 Newburger, Loeb and particularly the New York Plaza situation 
7 it may have been Mr. Grutman or it may have been Mr. Roth. 

18 ! If I had to slect I believe it to have been Mr. Persky. 

19 Q In any event Persky or some other member of the 
20 Finley law firm told you that there were discussions underway 
21 with Gross that had been on-going about his handling of 

a the Buckley account, correct? 

23 A I don't thirkthat it was about his handling 

24 rather than about the fact that a claim had been asserted 


2 | and that it required resolution. I don't want to be led. 
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. but I don't believe there wers discussions in the nature 

3 of what I just mentioned as to Mr. Gross, what did happen. 

4 i don't mean those kind. As I understood it there were 

5 discussions in an effort to dispose of the matter along with 

6 other matters that I understood were open. 

7 Q So it was your understanding that nobody at 

8 | Finley, Kumble made any investigation of the accuracy of 

9 | the churning claim either by asking Gross or by asking 

10 anybody at Newourger, Loeb & Company, is that correct? 

ll | A If you mean that nobody dic either of those two | 
12 things, to the best of my knowledge, that is correct. 

13 | @) All right. Where did you get Gross’ home 

4 | address? 
15 A I learned that from either a telephone book or 

16 somebody told me. I have no recollection of where I 

MW derived the addresses for Miss Bleich either. 

18 Q When you read the file before you drew the first 
19 complaint and indeed the second complaint, you saw that the 

20 causes of action you were suing on and the assignment eae 
21 ing to transfer them were still in escrow, correct? 

22 A Your question is impossible of answering be- | 
23 | cause at the time I discussed the problem, the assiqnment 

24 didn't exist, so that you are combining areas that I can't 

2 really respond. 
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Q Let's talk about the time you drew the first 
3 complaint. 


lo>] an 


Now,by first I want you to understand that 
whatever has been marked as "a first complaint" I assume 


is not a first complaint. I don't think f dictated or draftad 


7 that almost finished product or product that I was satis- 

e fied to have files as a true first draft. 

9 Q tT am not talking about a first draft. 

‘10 A You keep saying first complaint. 

11 Q I am talking about Exhibit xX. 

2 a I fyou will say that I just want oan to be 
iy certain that first complaint doesn't have the implication that 
14 that's the first time pencil went to paper. 

15 Q I didn't say anything about that. By the 

| 

16 | time you drew Exhibit X, and gave it to Persky. 

VW | A That is subsequent tothe assignment. 

18 | Q Before the assignment came out of escrow, 

it 

19 right? 

20 | A The assignment, to my recollection, did not 
21 | come out of escrow until whenever the note was paid. 

oa | Q And that was in March? 

23 ! A That's when the note was due. I don't know 
2A when it was paid. 

25 | Q All right, so that if February or January 
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when you drew Exhibit X, socenieee it to be a complaint, 
the purported plaintiff was still not the assignee and 
did not own the claim because the assignment was being held 
in escrow. You were aware of that, right? 

a I wa gware that the assignment was being heldin 
excrow, yes, and I was also aware of the fact that the party 
who possess or could become the assignee could waive any of 


the conditions of additional payment if it wished. 


Q And the escrow holder was Mr. Persky? 
A No, it was not. It was the law firm. 
Q And, nevertheless, you drw the complaint and -- 


THE COURT : Whatare the terms of this escrow? 
You are talking about aan escrow. What are the terms? 

MR. SHAW: It is in evidence, your Honor. 

THE WITNESS: As I understood it, there was a 
$50,000 payment to be made by Mr. Buckley to Newburger, 
Loeg on December 30th; there was a $25,000 payment to the 
law firm as counsel for Newburger, Loeb, with a promise to 
pay an additional $25,000 on or before March 1, 1971 and that 
if that payment hadn't been made the sett 2ment, at 
the option of Newburger, Loab, could be terminated, and that 
the assignment obviously then would have m force or effect, 
Newburger, Loeb's general release would have no ferce or 


effect. In other words -- 


ee ae 


A 3181 
4630 


ee 


mbbr 31 Snider-cross 
2 THE COURT: Newburger, Loeb would have to 
return $25,000 I assume. 
4 MR. GRUTMAN: No. Can eax recall it? | 
5 THE WITNESS: It did not say that. It did not 
G say that. 
THE COURT: Then Buckley gives up $25,000 
ans risks no scare 
MR. MANDEL: There is the document, your Honor. 
ss (Document handed to the Court.) 
i THE COURT: Is it Finley, Kumble's contention 
’ that if only $25,000 had been received, that it would have 
3 delivered the releases and forfeited the ste: 
m MR. GRUTMAN: I don't know, Judge. I haven't looked 
» at the document. I'd have to refresh my recollection. 
16 THE COURT: I see. All right. 
: MR. GRUTMAN: Does your Honor wish me to do that? 
18 THE COURT: It doesn't speak about returning 
19 that in ©). event that that is paid but obviously that would 
20 work a forefeiture which the law looks dimly upon. 
21 | MR. GRUTiMAN: Your Honor, certain circumstances 
2 | that is a truism, but in ither circumstances where people will | 
2 | fail to complete payments, as in land contracts, the law al- | 
a | lows the seller to keep the payments that have been 
25 


made and takes back the land. 


| 


| 


18 


19 
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THE COURT: That's where you have got a pro- 
vision for it. 

| MR. GRUTMAN: I haven't seen the document for 

some time but if your Honor wishes me to look at it I will 
later. 

THE COURT: I was just curious about it because 
Mr. Mandei's point is they are asserted an assign claim 
here where the assignment had not been perfected and on the 
face of the instrument that is clearly so because the assign 
ment doesn't become effective until the second payment 
aven against Buckley. 

MR. GRUTMAN: Yes. 

THE COURT: So that they were in effect assert- 
ing an assigned claim that -- 

MR. GRUTMAN: Was nascent. 

THE COURT: -- as to which there was no assign- 
ment, effective assignment. 

MR. GRUTMAN: Perfected assignment, but it 
could have been nun pro iti 

THE. COURT: That's the point Mr. Mandel was 
trying to make. 

THE WITNESS: What I was trying to answer was 
that I understood that the bneeficiary of that additional 


$25,000 could waive the condition that it be the payment, 
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and if it took an account in pursuance of the assignment, 
it could not terminate it if it didn't get the 25. 

THE COURT: This agreement, Mr. Snider, I am no 
going to argue law with you because that is not the point of 
the case, but this agreemene -~ show it to him -- seems to 
indicate that the terms including the assignment terms are 
not binding on either side until the second payment has been 
made, which means that Finley, Kumble couldn't waive that 
because Buckley wasn't bound by it until the second payment. 

MR. GRUTMAN: Judge, wouldn't there be an 
implied right to forego the second payment? 

THE COURT: We are not arguing law, we are 
arguing a state of mind here anyway. 


MR. GRUTMAN:: It would benefit Buckley if 


Newburger, Loeb - 
MR. MANDEL: All right. 
Q Now you have made the point on a number of 


occasons that as assignee, Newburger, Loeb & Co., and later 


Loeb & Co., Inc. stood in the shoes of Buckley, 


Newburger, 
right? 
A Yes, sir. 
Q And they could only make Buckley's claim, 
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Q And they brought action on Buckley's churning 


A Yes. i 


| 
claim, is that correct? 
Q And Buckley's churning claim was $75,000, is ” 
correct? | 
A That's what the claim was in the answer and set- 
Oft irene the claim also stated that there were losses in 
the account of in excess of 175,000 was my recollection of 
what the counterclaim alleged, and what the proper damages 
for churning is to ne is a question of law. } 
THE COURT: The other claim is a bad advice 
claim? 
THE WITNESS: ‘There are other claims,your 
Honor. He is asking me the churning claim was for $75,000. 
THE COURT: And the bad advice was 150 or 
something like that? 
THE WITNESS: But there was an allegation 
within the churning claim that the losses in the account whic 
had been churned we in excess of $175,000; and that the dam 
ages recoverable for a churning claim is a question of law 
and that there are decisions that have held that losses 
proximately caused by churning, if proven, are a recoverable 


element of damages, not only the commissions paid. 


Q So that when you drew your complaint based on 
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Buckley's $75,000 churning claim -- 

MR. SHAW: Objection. 

MR. GRUTMAN: Objection. 

MR. SHAW: It is not Buckley's $75,000 churning 
claim, it is Buckley's churning claim, whether it = for 75, 


the commissions or the loss or something else. 


THE COURT: That's a bootstrap operation, 
Mr. Mandel. 
MR. MANDEL: All right. ; 
Q When you brought your complaint based on Buckley's 


churning claim, you did not bring it for the same amount 


of damages that Buckley had named, is that correct? 


A That in owen: 

Q And you made an assumption, namely that every 
dollar lost in the account was proximately caused by 
churning, is that correct? 

A As an attorney, sir. if I made an assumption 
or I pleaded in the way to make sure that my client could 
properly prove whatever damages might have been, I placed 
the seal on an ad damnum clause, yes. That assumption 
was not made that every loss was proximately caused. 

My judgment is that it would be the defendant who had the 
burden of proving, if I show losses in that account, to sepae 


ate out those that were proximately related and those that 
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2 were not because the same assumption, sir, that all L 
é commissions are proximately caused the churning is demonstrably j; 
‘ | false but Court's have held that you may recover all of | 
$ your commissions even though it is clear that maybe 
: 20 percent of the transactions are not churned, 30 percent 
i might not be churned. 
. How many hairs make a beard but the siaitercaes 
' is that a Court says defendant must separate it, so 
” again, to the extent I have knowledge that there are losses 
It in this account, to plead properly on behalf of my client, 
big so that all of the losses may be shown, I allege it and it is 
_ my judgment defendant has then the burden of going forward 
" | to separate out which losses would still otherwise have oc- 
| 
6 curred notwithstanding the churning. 
4 Q You knew, did you not -- 
" A The record wouldn't reflect that smile. 
i Q You knew, did you not, that Newburger, Loeb & 
r Co. got 40 percent of the commissions? 
- A No, I did not know that. 
21 Q Did you think Newburger, Loeb got none of 
* the commissions? 
= | Q - Y had assumed that it had in its contractual 
” | arrangement a provision for payment. I didn't know what the 
25 


amount was nor do I believe it to be material. 
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2 Q And now, did you testify yesterday that 

3 Mr. Persky told you to assume that Charles Gross handled 
4 the account personally? 
5 A No. 

6 I stated that Mr. Persky said he assumes it 

7 to be Charles Gross since there was no other partner he 
8 was aware of. 
9 THE COURT: Mr. Snider, an answer you just 

10 || gave I think requires a little more exploration. 

ll You said that if Newburger, Loeb had gotten 

12 40 percent of these commissions, that youdid not regard 

13 that as material in the pleading of this claim. 

14 THE WITNESS: Yes, sir. 

15 THE COURT: Isn't it -- correct me if I am 

16 wrong and maybe I am becaus you have thought about this a 

17 lot more than I -- but if Newburger, Loeb has gotten 

18 40 percent of 75,000 in commercial transactions from 

19 Buckley, and brings a suit against Gross & Company for 

20 $75,000, it gets that 40 percent of $75,000 twice, does 

21 it not? 

22 THE WITNESS: No, your Honor, because as -~ I may 

23 be wrong also but tothe extent that a person sues as an 

24 assignee, that person in my mind and to the extent it is 

25 supported by case law, which I believe it is, it wears a 
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unique hat. It is as if it is X is an assignee standing in 


3 the shoes of Buckley. Such defenses setoffs or otherwise tha | 
might exist vis-a-vis Gross & Company against Newburger, 


Loeb & Co. would not prevent the assignee from suing for the 


full damages that Mr. Buckley could have recovered. That 


if anything would be a defense to be asserted by the 


defendant that it would be an unjust enrichment of the 


assiqnee to receive it, but it would only be in the 


nature of an unjust enrichment because the assiqnee for 


purposes cf pieading in my judgment could be John Doe, Inc. 


It's connection with the transaction 


is not -- 


THE COURT: © But it wasn't. 


14 THE WITNESS: In my mind though it is only 
a fortuitous circumstance that at the time the partnership 


was pleading it, it was subject to either being a possible 


17 co-wrongdoer. At the time the corporation was then plead- 


ing it, other than the fact that one ofthe main assigqnors 


might have participated in the transactions indirectly, we 
were now, at the time of the final complaint, dealing with 
a true holder that in no way participated in the underlying 


transactions. A corporation had only been formed in 1971 


or 1970. 


THE COURT: I see. All right. 


THE WITNESS: Although there may well be other 
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defenses that this defendant could pay saying I need not 


to 


pay to this assignee full amount of damages because it is 


| 
| 
already benefitted by the wrong. ! 


3 

4 

5 THE COURT: Letme just explore one other little 
6 matter with you I have a slight question about. 

7 Mr. Mandel has brought out that the Buckley 


claims asserted in arbitration was for $75,000, and was for 


commissions only. 


THE WITNESS: Yes. 


11 THE COURT: And you have told us I believe 

12 that the total information that you possessed in preparing | 
13 Exhibit X and its successor, which is the complaint filed 
14 in this court, was the Buckley answer and counter-slaim. 

15 You had no information beyond that. Mr. Persky furnished 
16 you none and you got none by interviews or interrogation of 
17 anybody. 

18 THE WITNESS: Correct. 

19 ' THE COURT: Now you have asserted -- where 
20 is Exhibit X? Does somebody have Exhibit X? 

21 MR. GRUTMAN: I gave it back to Mr. Mandel. 


MR. MANDEL: Yes, I am sure I have it someplace. 
Here it is. 
(Document handed to the Court.) 


THE COURT: You have asserted damages in 


Se ee Ss 


to 
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excess of $249,000. 
THE WITNESS: Yes. 
THE COURT: I didn't quite catch it as you 
went alona but what is the basis of the excess over $75,000 


that was in? 


THE WITNESS: If I might see the answer, setoff, 


and counterclaim. 


MR. GRUTMAN: I will give you a copy. 
THE WITNESS: The copy is here. 
MR. GRUTMAN: Let his Honor have one, 
Mr. Snider. Here is your copy. 


THE WITNESS: There is in Paragraph C -- 
axcuse me, that would be 3-C on page 4, the allegation that 
the unusually heavy trading resulted in net losses to 
respondents ' account totalling $174,049. 

Now, to the extent that there is case law to 
suppose that if there is a claim in churning, one of the 
damages that are recoverable in that cause of action is 
not only all of the commissions that have been paid, 
although as I pointed out court's have recognized that 
probably not all of the commissions are directly causally 
related to churning, that similarly losses in that account, 
if experts can show resulted in the churning connection, 


I as a pleader then put the two claims together, so that 
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I would not be precluded from offering proof that not 


only ought it be entitled to only the commissions returned, i 


—« 


but similarly to those losses tnat I could attribute to the 


churning of this account. 


6 MR. GRUTMAN: And the sum of those two numbers, 


your Honor, is 249? 


249,049. 


THE WITNESS: 


Mr. Buckley did not make that con- 


THE COURT: 


tention. 


THE WITNESS: No, he did not. His firm did ' 


not make that. 


THE COURT: Did not make that contention, 


ainst you he had not sued you 


and in bringing his action ag 


for that particular item of damage, So you were not buying 


16 peace on that item of damage. 


17 THE WITNESS: No, I don't think that that was 


18 true. By taking an assignment I was buying full peace along 
19 with the general release from him, but I don't -- 

20 THE COURT But you were not buying freedom 

21 from a claim for$174,049. 

2 THE WITNESS: Well, to the extent the assign- 

23 ment is valid, I believe I was getting an assignment that 

2” || would preclude Mr. Buckley from suing the partnership 

25 of whatever claim relating to this account, because the 


| 4641 | 
l | mbbr 42 - §nider-cross A 3192 | 
2 releasé and the assignment when read together I believe is : 
3 broad enough. 
4 THE COURT: All I am getting at is your total 
5 information for the $249,000 is putting together 174,000 and 
6 75,000, and the $174,000 is based upon those four lines in 
7 Paragraph C on page 4 of Exhibit 28. 
8 THE WITNESS: Yes, your Honor. Let me pursue 
9 it because I may not be clear as to wile Honor's question as 
10 to protecting a partnership from Mr. Buckley reasserting 
11 a claim for $174,000? Is that your Honor's inquiry? 
12 THE COURT: No. I am trying to find where 
13 you got the information, which as a pleader in a federal 
4 court action, satisfied you with the -- 
15 THE WITNESS: The good-faith requirement. 
16 THE COURT: The good-faith requirement in 
V7 | federal court that there was a claim for $174,049? 
18 THE WITNESS: Yes, paragraph C, if I can now 
19 || not look at it eek but it said the excessive trading -- the 
20 unusually heavy trading activity resulted -- in my judgment 
21 vesulted in -- is a causal connection. It is not simply 
ve that there was a loss. There is an allegation made by anecher 
23 | firm that the unusually heavy trading activity resulted in. 
24 In my judgment, Webster, Sheffield either elected not to 
9 || sue for that 174 but in my judoment there was case law 
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2 that would support in good faith a claim, if the proof warrant- 
3 ed this allegation. That allegation, if proven, would 
4 entitle me in my judgment to the $174,000. 
5 THE COURT: I see. 
6 All right, thank you very much. 
7 Go ahead, Mr. Mandel. 
8 9) You drew the Exhibit X and the seaea nena: 


complaint knowing that a member of the firm would have to 


sign, is that correct? 


bet pent peat = 
(os) i) bos o 
ee 


A Yes. 
(a) And in fact Exhibit X was signed by Mr. Persky? 
MR. SHAW: Roth. 
14 MR. GRUTMAN: No. X is signed by Persky. 
15 A I believe Exhibit X is signed by Persky. 
16 MR. SHAW: The one in this case is signed 
17 by Mr. Rith. 
18 A The actual complaint is signed by Mr. Roth. | 
19 Q Exhibit X is signed by Mr. Persky. Do you 
20 know whether Mr. Persky read Exhibit X before he signed it? 
21 A Yes. 
22 (@) He did? 
23 A Yes. 
yy.) | Q And you discussed it with him? 
25 A Yes. 
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Zz Q Right? 4 
3 A Yes. i 
4 Q And the allegations against Charles Gross | 
5 were still based on an assumption, is that walactniy 

6 A Yes. 

7 a) Those same allegations were carried into the { 
8 || complaint later served? 

9 A Yes. 

10 Q On behalf of the partnership, right? 

11 A No, there was no complaint served on behalt of ) 
12 | the partnership. \ 
13 Qo The corporation, right? 

14 A >, NES. 

15 9) You guia Persky told you to make the assumption : 
16 or that he made the assumption that Gross handled the account 

17 || because he thought Gross was the only partner. Right? 

18 A In substance, yes. 

19 ‘@) You know there is no such thing as a one-man 

20 partnership, don't you? 

a1 MR. SHAW: Objection. 

22 A No, I don't know that for a fact, sir. 

23 Q All _ So that remains at issue. 

24 So you thought when you drew Exhibit xX it was a one-man 

25 partnership, is that ous testimony? 
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THE COURT: Mr. Mandel, my notes of yesterday 
were that Mr. Snider said that he knew of no other partner 


than Gross, that he had been told Gross was the responsible 


partner, right? 

THE WITNESS: Yes, your Honor. 

THE COURT: And secondly, he asked who this 
representative was and Mr. Persky said he assumed the repre- 
sentative to be Gross. 

THE WITNESS: Yes, your Honor. 

THE COURT: That is the basis for it? 

THE WITNESS: That is what I answered in sub- 


stance. 


THE COURT: That is what he said in substance 
yesterday. 

Q All right. That recollection is sharp in 
your mind, is it not? 

A No, it is not, no sharper than any of the 
others. That's my best recollection I have no sharp 
recollection of that conversation. 

At that time it was in no way important to 
me. 

(@) All right. 

Before you enc the corporation complaint, 


you knew of at least one other partner by the name, Mabel 
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| 
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2 Bleich, right? 
3 A There is certainly a moment in time that that's 
4 true but yes. 
5 THE COURT: Yes, that is right. 
6 Q And in drawing the corporation complaint, 
7 you said Gross was the registered representative and Bleich 
8 | had the duty to supervise him. Where did vou get that 
9 information? , 
10 A That information is my pleading. When you 
ll say that information, it is certainly two things. 
12 I learned that Mabel Bleich was a partner, as I have 
13 indicated, from either Mr. Grutman, Mr. Roth, or Mr. Persky, 
14 | at a time when I also learned that the assignment had been 
“15 further assigned. That's one. That's what I learned 
16 from other people. : 
YW I leanred, as a result of my own legal exper- 
18 ience that each partner would have a duty to supervise, 
19 and that that silepntien comes solely as I, a pleader, not -- 
20 in my belief, that is a conclusion of law which I believe 
21 the law will warrant. It is not one of fact. That she 
2 actually supervised; rather a duty to supervise I believe 
23 I stated in my allegation. May I see this, your 
24 Honor? 
25 THE COURT: Yes, ya may. 
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2 (Document handed to the witness.) 

3 THE WITNESS: May I see the actual com- 

4 plaint? 
5 MR.GRUTMAN: Exhibit X? 

6 | THE WITNESS: No, the actual complaint. 

7 THE COURT: The corporation's complaint. 

8 MR. GRUTMAN: I have that here, vour Honor. 

9 (Mr. Grutman handed a document to the witness.) 
10 THE WITNESS:No, firstly, if I could point to 

11 Paragraph 7, I stated during all relevant times upon 

12 information and belief, she was a partner, agent, and 

13 id aeia of Kasai Gross & Company. That was not upon 
14 personal knowledge. 

15 The other paragraph that I added was Paragraph 
16 19, “The defendant Mabel Bleich, as a partner in 

17 Defendant Gross & Company was under he obligation to 

18 properly review the actions of Defendant Charles Gross as 

19 ‘well as supervise thetransactions in the Buckley's account; 
20 which upon information and belief Defendant Mabel Bleich 


liable." 


In my judgment the entire Paragraph 19 is an 


accurate statement of law and posseses no statements upon 


es £ 2 SB 


21 failed to do, and for which she is jointly and severally 
fact except upon information and belief she failed to do it. 
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Which if the allegations are true I assume the information 
and pelief is accurate. 

a) What you are saying is that Paragraph 19 contain 
no statements of act in your opinion? 

A It contains the statement of fact that she faile 
upon information and belief. 

Q What information? 

A To do that which the law imposed upon all 
partners. 

Q What information did you have that she failed 
to do something? 

A The information would be that the churning 
occurred. To the extent churning occurred I believe the duty 
was breached. 

Q Did you use a form or follow any model in 
drawing this complaint? 

MR. SHAW: Objection, your Honor. Aren't we 
far afield? 

MR. GRUTMAN: I @gon't wind this at all. 

THE COURT: Overruled. 

A I am certain I used various forms, models. 
This did not come enitrely from a scratch pad. 

Q Do you remember what they were? 


A Partially. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOS: 


4648 
mbbr 49 Snider-cross 


1 
A S199 


Q Let meask you this: 


You included serious charges against a named 


individual, Charles Gross, correct? 
A Yes, I did. 


Q In a number of paragraphs of both versions of 


the complaint, is that correct? 


8 A Certainly there is no difference between the 
9 two versions if you are suggesting that there are. 

10 8) No, no. 

u A All right. There were allegations of serious 
12 securities wrongdoing, yes. 


Q Against a named individual? 
A Against a named individual. 
Q Which you did based solely on an assumption? 


A Which I did based solely upon information 


conveyed to me, yes, which I believed to be reliable. 


Q Conveyed to you as an assumption, right? 
A Conveyed to me as an assumption, yes. 
Q Right, and I suggest to you, Mr. Snider, that 


it was entirely unnecessary to make any assumptions or name 
any individual in order to draw your complaint, all you had 
to say is that Gross & Company, by an amployee, partner or 
agent, did the ehurning. Am I rightabout that? 


A Mr. Mandel, not only are you one hundred 
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percent wrong, but I would think that if I were to have 
drafted this complaint naming only Gross & Co.with 

respect to a named or unnamed and unknown employee, 

four years later when I collect the judqment, or enter a 
judgment against Gross & Co. for the $249,000 plus counsel 
fees, that the facts might warrant, I would have a piece of 
paper that would make interestingwallpaper and a mal- 


practice by the client. 


(@) You are misunderstanding me, sir. 
A So it makes a different if I only name a 
partnership. 
THE COURT: Mr.Snider, you are misunderstanding 


the thrust of his question. 

Q You are misunderstanding me. I am not asking 
you who is named as a party. I am asking you who is 
identified in the complaint as personally doing the wrongful 
acts of churning, and I suggested to you that you could 
name Charles Gross as a party defendant, as a partner, but 
still not name any individual in the body of the complaint 
as the one who actually did the churning and still have 
fixed liability on the partnership. 

Do you understand my question now, sir? 

A oe sure I could have. 


9) And in that way, you would have avoided on an 
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F assumption creating a public document branding and injur- i 
. ing a person engaged in a business, right? j 
} 
by MR. GRUTMAN: Objection, your Honor. | 
z | MR. SHAW: This is rhetorical. 
. MR. GRUTMAN: That is sophistry, that is 
| | 
argumentative. 
’ THE COURT: It is argumentative. It is argumenta- 
a tive. I think the underlying question that Mr. Mandel intends | 
as to ask is whether, as an attorney, Mr. Snider felt com- | 
" fortable in -naming somebody as a securities act wrongdoer 
. on an assumption furnished him by a partner in the firm that 
“i he was working with, on the mere assumption that he was the 
6 one who was responsible, as Mr. Snider concededly did not hav 
sg even information or belief that Mr. Gross was the registered 
” representative, and as we know in this case that fact was 
. wholly wrong; so Mr. Snider's testimony is that Mr. Persky 
i said he assumed that the representative that the Buckleys 
4 were talking about was Mr. Gross. 
8 I think Mr. Mandel's question is whether 
” he felt comfortable in preparing a complaint naming somebody 
" as a securities act violator based upon that assumption. 
” MR. GRUTMAN : Your Honor, if I may use an 
° analoqy, the charae ambodied in Mr. Mandel's question pend- 
25 


ing before the witness is that some individual has been 


bo 
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erroneously branded in a public document as the malefactor 


who committed violations of the securities law. 


How many times has this and many other courts 


ee 


seen negligence complaints for something as sérious as 
wrongful debt where the owner of the car, the husband, is 
identified as the driver, whereas in fact, it was his lovely 
wife who was drunk.at the time who did it. It makes no 
legal difference. 

THE COURT: No, no, but in the setting of this 
case, and we aré now jrst dealing with questions of facts 
to be submitted to the trier of the fact and what infer- 


ences can be drawn from it, Mr. Mandel is seeking to draw 


the intererence from it that Mr. Persky induced Mr. Snider 
to draw a complaint on inadequate information. 
That's what the thrust of it is. 
MR. GRUTMAN: If that's what is driven 
Fo lie 
THE COURT: That is the thrst of this line of 
questioning that he would urge upon me now as the trier 
of the fact, and I think he is trying to explore whether 
Mr. Snider, as an attorney, felt that this was a normal, usual, 
and did he feel comfortable with it. 


MR. GRUTMAN: All right, now I understand, 


your Honor. 
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COURT: That's what I think he is getting 


4 Mr. Snider, you have seen the flow 


‘argument here? 


WITNESS: Yes, I have heard it. 


THE 


7 THE COURT: Respond to that, if youwould. 


THE WITNESS: As to the extent it inquires 


into my state of mind as to whether or not I was uncomfor- 
able or felt confident in doing such a pleading, if I had 


ll been a partner would I have signed such a pleading on the 


12 same basis, the answer to that is most definitely yes. 


To the extent I derive information either 


13 

14 from a partner in the firm, or if I had picked up a tele- 
15 phone and derived the jdentical information from either 

16 Mr. Risher, if he had knowledge, or iii else at 

17 Newburger, Loeb, I would have iets comfortable, based upon 


that. 


THE COURT: I see, all right. 

THE WITNESS: To the same way that I named Mabel 
Bleich as a partner based upon information and belief. 

THE WITNESS: To the same way that I named Mabel 


Bleich as a partner based upon information and belief. 


THE COURT: But you see you named Charles 


Gross as the person who churned. 


to 
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THE WITNESS: And also as a partner, yes. 

THE COURT: But you named him as one who 
churned, and that is a violation of 10b-5, and that's a 
securities fraud, and he is in the securities field, and as 
it turns out that's wrong. Whatever vicarious responsibilit 
he has, the direct responsibility he does not have. 

THE WITNESS: And I sincerely then apologize 
to the extent it is an inaccurate allegation, but I am 
certain that throughout my career there will be other 
inaccurat2 allegations based upon information, but I am 
sorry. 

Q Mr. Snider, you have been quite meticulous 
in pointing out that you have made allegations upon informa- 
tion and belief. Now I ask you to look at Paragraph 12 of 
the complaint in this action which says "During that 4-1/2 
year period defendant Charles Gross was the partner and 
registered representative of defendant Gross & Co. with 
which the Buckleys dealt." 

Now, you do not say information and belief in 
that paragraph, right? 

A Correct. 
9) And that paragraph was based on somebody's 
telling you he made an assumption, riaqht? 


MR. GRUTMAN: Objection, your Honor. 


A 3205 
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Grammatically, “with which the Buckleys dealt" modifizs 


"defendant Gross & Co.", not necessarily “registered repre- 


sentative.” It is compound. 


COURT: Where arewe talking about? 


GRUTMAN: Paragraph 12, your Honor. 


MR. 


It is a compound subject. 


THE WITNESS: In fact, it says “with which" and 


9 not "with whom". 


All right, do you adopt Mr. Grutman's suggestion 


~ 


10 2 


and say to me -- 


12 MR. GRUTMAN: Now, Mr. Grutman didn't invent 

13 ‘the rules of grammer. 

14 MR. MANDEL: Let me get my question. 

15 THE COURT: I will overrule that objection. | 
16 I will sustain it as to form, but is that the position that | 
17 you take, Mr. Snider, reading Paragraph 12? | 
18 THE WITNESS: No. I don't know why I said | 
19 “with which”, which clearly relates to defendant Gross & 

20 Co., but the general tenor of that paraaqraph as I drafted 

21 it was that Mr. Gross was both the partner and registered 


representative with whom the Buckleys dealt. That was 


| the tenor of that paragraph. 
| Q You did not say “on information and belief.” 


| A No, I did not. 
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2 Q And you had -- 
3 | A I also didn't say upon information and belief 
4 1100 transaction had occurred, or the number of dollars 
5 in the aqgregate purchase. 
6 | Q Excuse me, let's go to Paragraph 13. "During 
7 that 4-1/2 year period defendant Charles Gross sugaqested, | 
8 | encouraged and effected a total of more than 190 trans- 
9 actions in the maxqin account of the R8uckleys." 
10 | Thet was not stated on information and belief? 
ll A That's true of every alleqation other tnan 
12 those that relate to Mabel Bleich, to which I had absolutely 
13 no reason to know, based upon the Webster, Sheffield alle- 
14 | gations or that the others are based upon Webster, Sheffield. 
15 fe) But the fact that Gross handled it personally 
16 | was not based on anything Webster, Sheffield wrote or said; | 
17 | it was based solely on assumptions expressed to you as such, 
18 | right? 
19 A Yes. 
20 MR. MANDEL: Nothing further. | 
21 REDIRECT EXAMINATION 
22 BY MR. SHAW: 
QO Mr. Snider, in your review of the file you have 
24 ascertained whether, in addition to the Buckleys being in- 
2 | jured by the alleged churning activity, the handling of 
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this account, that py virtue of a deficit in the account, 


Newburger, Loeb had been injured? 


A Yes. Most definitely. 
MR. MANDEL: Your Honor, *his is incompetent. 
It does not qo to this state of mind. 
MR. SHAW: Just good faith. 

A I think I stated that with respect to -- if I 
could have had this before arbitration I would not be 
concerned in justice and cae of looking for an assiqn- 
ment to make the partrership whole, my premise was that the 
partnership had suffered the difference between that deficit, 
which I understood to be approximately 300 or $250,000 in 4 
@: ficit, which means out of pocket. 

Q So that the assignment here involved a situation 
where the Buckleys had been injured, if the facts are true, 
by virtue of churning, and also a situation where Newburger, 


Loeb had been damaged because therewas a deficit in the 


18 

19 account which was not paid by the customer, is that correct? 
20 A Yes, and I think it indicated that just to me 
21 that was coincidental. 


THE COURT: If Newburger, Loeb doesn't collect 
on its claim, it doesn't need an assignment to get the 


balance. 


MR. SHAW: Correct, your Honor, that's exactly 


18 


19 


x : BS 
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the point. 

THE COURT: tI-know, so we're talking about 
something entirely different. 


MR. SHAW: That's the second set of causes of 


action. Even without the assiqnment, Newburger, Loeb 


‘has a cause of action. 


THE COURT: I know that might be, but we ar2 
not talking about that. We are only talking about an assigned 
claim here, and that is all that is asserted. Newburger, 
Loeb is not asserting any claims directly in this pleading. 
They aré only asserting assigned claims. 

MR. SHAW: In that Kenan, but I am talking, 
your Honor, of the pleading as it presently stands as amended 
in this action. 

Q Aré you aware that the pleading has been 
amended as the action stands right now? 


THE COURT: That is irrelevant, Mr. Shaw. 


MR. SHAW: No further cu "stions. 
MR. GRUTMAN: Just a few, Mr. Snider. 
REDIRECT EXAMINATION 
BY MR. GRUTMAN: 
(0) His Honor asked some questions to you about 


your feeling of comfort in having drafted this document. 
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Although you were not then a partner of the firm who 
could have signed this pleading, were you aware of Rule 11 


in this Court? 


5 A Yes. 
6 0 And have you in the past refused to be associ- 
7 ated with matters where you did not feel comfortable? 


8 A Yes. 

9 @) In this case, based upon such information as 

10 was supplied to you, did you in fact feel comfortable 

11 in drafting the pleading which you did? 

12 || A Yas. 

13 THE COURT: He said he did. 

4 MR. GRUTMAN: All right. 

15 Q Lastly, having mentioned that if there was 

16 an inadvertent error in misidentifying the actual role 

7 played by Charles Gross himself in the matters set forth 

18 in the complaint, you said that you were sorry that the 

19 information as pleaded was inaccurate. Do you remember 

20 telling his Honor that? 

21 A Yes. 

22 Q Are you aware, Mr. Snider, of any effort made 

23 by the Finley, Kumble firm, when it learned of the idea of 

24 Charles Jordon, where it sought to amend the complaint | 
25 to add him as a party defendant? | 
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A Yes, I believe that some time significantly 

after this, when we first learned of the existence of another 

both partner and the actual account representative 

that handled it, we had entered into an arranqement whereby 

the complaint would be amended to delete Mr. Gross as the 

account representative to add Mr. Jordon who is a party 

defendant would be subject to greater discovery in any 

event than Mr. Mandel had agreed to, that -- 

MR. MANDEL: I object to this, your Honor, 
unless this witness has personal knowledge or produces 
documents. This is another attempt to slide in ‘ecuneeaat 
evidence. 

MR.GRU‘MAN : It is not incompetent at all. 

THE COURT: Mr. Mandel -- 

MR. GRUTMAN: And I will produce the documents, 
and this man KNOWS IT. 

THE COURT: Now, gentlemen,let's not -- 

MR. GRUTMAN: Judge, I am making a representation 
to the Court. 

THE COURT: I am prepareito accept the fact that 
the pleading was amended. 

THE WITNESS: It wasn't. 

MR. GRUTMAN: We sought to amend it. 


MR. MANDEL: No, no. 
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2 THE COURT: Why did you not succeed? 

3 MR. GRUTMAN: Because Mr. Mandel stood in the 
4 way. 

5 MR. MANDEL: Where are the documents? 

6 MR. GRUTMAN: They will be here. 

7 MR. MANDEL: What does he know about it? 

$ MR. GRUTMAN: They will be here. 

2 MR. MANDEL: Bring them. 

10 THE COURT: I permitted what is only rank 

uM hearsay on the qrounds that the pleading had been in fact 
12 amended. 

13 MR: MANDEL: It has not been. 

14 THE COURT: Though my memory didn't accord 

a with that. 

16 MR. GRUTMAN: We attempted todo it, but Mr. 
W Mandel -- 

18 MR. MANDEL: Let's await the evidence. 

19 THE COURT: I will strike it out. 

20 MR. GRUTMAN:I just want to inquire, and 

21 I am not. sure of the answer. 

2 Q Mr. Snider, when you said some time after 

35 this, I'd like the record to reflect that you were point- 
2A | ing to the copy of the actual complaint which was served 
ys) 


| in this lawsuit, was that the antecedent ofthis? 
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A Yes, Iwas looking at the February 16, 97% 
summons. 

9) Having earlier told us in your testimony that 


subsequent to the time when you passed the prime 
responsibility for the handling of this case over to the 
hands of Mr. Roth? 

A I believe I handed it to Mr. Gelb. 

Q Or to Mr. Gelb, you continued to have somé 
peripheral or occasional sporadic involvement in the case, 
is that correct? 

A Yes, at one point it was substantial. 

Q Did you ever learn of your own personal knowl- 
edge of any effort made in the law firm to eo an amended 
complaint when the firm learned of the identity of Charles 
Jordon as the registered representative? 

MR. MANDEL: I object. 

THE COURT: I will sustain the objection because 
it has embodied in there when the firm learned of the 
identity of Charles Jordon. 

MR. GRUTMAN: All right;very well. 

9) At some time subsequent to the service of 
the original complaint, did you ever learn that the firm 
had drafted a proposed amended complaint? 


THE COURT: Including the name Jordon. 
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2 A Ves, I did, but I think I learned it slightly : 
3 before the actual drafting of it, but I learned that 
4 therewas a Mr. Jordon. 
5 Q And was that at the time that some lawyer in 
6 the office actually drafted this proposed amended complaint? 
7 | A At or immediately preceding that time I was 
8 | advised that my allegation was inaccurate. 
9 THE COURT: When was this, Mr. Snider? 
10 THE WITNESS: My best recollection is that it 
1 || is in the fall of 1971 or late summer, that somebody had 
12 indicated to me that the alleqation as to who the partner 
13 was who actually hanndled the day-to-day transactions on 
14 behalf of Gross & Co. was not Charles Gross. 
15 Q All right. And it was Charles Jordon? 
16 A I believe I didn't mow his first name. 
17 I heard Mr. Jordon. 
18 Q Was a proposed amended complaint embodying that 
19 fact drawn in the Finley, Kumble firm? 
20 A Yes, it was, to my knowledge. 
21 Q Who drew it? 
A I believe my best recollection is that it was 
Mr. Gelb. 
2A | Q And was it Mr. Gelb who handled the dealings with 


25 Mr. Mandel concerning the allegations of the proposed 
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amended complaint embodying the name of Mr. Jordon? 
A Yes. 
MR. MANDEL: Now look, this is triple hearsay. 
THE COURT: Suitntned. 
MANDEL: At this point. You bring in Gelb 
and bring in the documents. 
MR. GRUTMAN: They will be here. 
THE COURT: Sustained. 
Q Beyond that you have no further knowledge 
about that, is that correct? 
A On that one? 
a) Yes. 
A I have no personal knowledge other than we 
discussed it. 
MR. GRUTMAN: No further questions. 
THE COURT: All right, you are excused. 
Thank you very much, Mr. Snider. 
We will take our break. 
Off the record. 


(Recess.) 
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2 THE WITNESS: No, Mr. Gelb was present and he is : 

3 in the courtroom: now. 

i. THE COURT: He was present with you at the time? 
5 THE WITNESS: Yes, he was with me at Mr. Mandel's 
6 office when the threat by Mr. Mandel was first expressed 
7 to us and I don't know whether he listened in on the 
8 tel ephone conversation when I called Mr. Mandel; from Mr. 
9 Gelb‘s apartment. in 
10 THE COURT: Any further questions? 

11 MR. MANDEL: No. 

e MR, GRUTMAN: Mr. Gelb. 

13 
M4 ALAN M. G E L B, called as a witness, having been 
15 duly sworn, testified as follows: 

16 DIRECT EXAMINATION 

' BY MR. GRUTMAN: 

18 Q Mr. Gelb, are you an attorney duly licensed to 
19 practice in New York State? 

sa A I am. 

. Q What year were you licensed to practice? 

. Bh  B068D. 

Q From what college did you graduate? 

* A Columbia College. 

25 


Q And from what law school? 


rt 
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A Columbia Law School. 

Q From the time of your graduation would you trace 
for us what your professional life and experience has been 
beginning with your first employment, giving us whatever 
associations, bar organizations, and senbniecais activities 
honors and the like, in which ie Sei participated from 
the time of your admission up <+ the present time. 

A During the summers during which I was in law 
school, I worked for the law firm of Amen, Weisman & Butler. 
I joined that firm as an associate after I got out of the 
United States Army after six months' active duty and remaine 
with that firm and its various successors until I became 
a member of the firm of Finley, Kumble, in which position 
I have continued to this day. 

Q When were you made a partner in Finley, Kumble? 

A Going on six years in February. 

Q Will you tell us the various bars to which you are 
admitted? 

A I am admitted of course to all of the courts in 
the State of New york, to the bar of the Southern District 
of New York, the Eastern District of New york, the United 
States Court of Appaals for Second Circuit, the Supreme 


Court of the United States. 


Q Are you a lawyer who has tried cases outside of 
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New York State? 
3 A Yes, sir, I have tried cases in Illinois, in 
Oklahoma, I think I am about to try one in California, 
I have also tried cases in federal and state courts in New 
Jersey. 

Q Have you been a lawyer whose principal professiona 


activities have been involved in litigation from the time 


9 you were first admitted te the bar? 

10 A Yes, sir. 

u Q Do you also have an A.V. rating in Martindale- 
12 Hubbell? — 

13 A Yes, I have. 


Q Some time in 1970, Mr. Gelb, did you have a 


1 professional connection with the matter involving Newburger, 
if Loeb? : 

* A Yas, © -4i4, 

i Q When was the first time you in the law firm of 

19 || Finley, Kumble had any professional connection or respo:- 

20 sibility with any matter relating to Newburger, Loeb? 

” oS Formally or informally, Mr. Grutman? z had some 
- informal contacts with the matter during the time that the 
* transfer agreement was in negotiation. I was present during 
* the occasion when a number of lawyers and a great deal of 

2 


activity were all going on in the prewises of Finley, Kumble, 
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I was informally consulted by Mr. Bamberger in connection 
with an issue arising under Section 98 of the Partnership 
Law and discussed that with him; and some relevant authoriti 
in that connection. My formal connection with the case 
began after commencement of the lawsuit when prosecution 
of the action on behalf of the corporate plaintiff was given 
into my hands. 

Q Could you fix that time, Mr. Gelb, as to when that 
was? 

A Some time around March of 1971. 

Q At the time that you undertook the handling of the 
case on behalf of Newburger, Loeb & Company, I show you a 
document reading Newburger, Loeb & Company as assignee of 
claims of David Buckley and Mary Buckley plaintiff against 
Charles Gross, Mabel Bleich and Gross § cndeeen, defendants. 
Was that the caption of the action when it first came into 
your hands? 

A Yes, sir, it was. 

Q Do you recognize who the lawyer in Finley, xumb1e 


was who had been the actual] draftsman or scrivener of that 


complaint? 


A Yes, I do. 


Q Who was that? 


Donald Snider. 
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Q What did you do after you took over on behalf of 
Newourger, Loeb & Co., Inc. in that litigation? | | 
4 A Reviewed the complaint, reviewed the file, met { 
with the clients. 
6 Q Among the papers that comprised the file, Mr. 


Gelb, was there an investigation folder? 


A None that I recall. I looked for such a folder. 
Q Did you see any document in the file which was 


turned over to you which purported to be a resume or a 


ll summary of a September 15th interview with a man named 
i2 Charles Jordon attended by Charles Gross and Arthur C. 
13 Silverman, a lawyer in the Golenbock & Barell firm? | 
M A There was no such memorandum of that date or 


any other date in the file. 


Q Are you sure of that? 


A Positive. . 
ad Q What did you do after having reviewed the files 
that were delivered into your hands and the pleadings as 


» they then stood? 


” By the way, had the answer been interposed 
" on behalf of Mr. Gross with his counterclaim? 

* A I don't believe so. 

” © All right. Go ahead. 

25 


I spoke about the matter with Mr. Snider. I 


to 
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spoke about the matter with Mr. Persky. I spoke in detail 
with the people we ere representing in connection with 
additional claims they said they had against . harles 

Gross f: jamages of some substance or various acts, and 
reviewe those matters, each in detail, making the ultimate 
decision myself as to which of those claims was finally 
asserted in the action. 

Q I show you a document marked Plaintiff Newbuicger, 
Loeb & Company Exhibit 50 for identification, a letter from 
the law firm of Ballon, Stohl & Itzler from Ned D. Frank 
under date of February 22, 1971, and I ask you whether or n 
you ever received that letter. re : 

A Yes, I did. 

Q And was that letter, after it was received, kept 
im the file of vinley, Kumble? 

A I am sure it was, 

Q Did you ask Mr. Frank to write you that letter? 

A This letter, Mr. Grutman, arose our of a conver- 
sation that we had in the Hotel Navarro «* which Mr. Frank 
was present, a number of other people were present, and I 
was asked to review and examine at that meeting the various 
claims that were had against Carles Gross »nd others. 

The client submit! 4 this formal review of what was 


outlined to me at the time as a number of claims against 
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Gross anu others, I also made some very brief sketchy n« 
at that Hotel Navarro cunference. 


I ofier that document in evidence. 


MR, GRUTMAN : 
MR. SHAW: I join in that offer. your Honor, for 


an additional reason if I may. Mr. Mandel offered the 


Stern memoranuum of the meeting dated July 23rd, which has 
appended thereto a list of various claims against Charles 
Gross. This is a further amplification of those claims. It 
seems to me *hat with everything -- 

THE CUURT: This is the letter that I didn't admit 
when Persky was on the stand, 

MR. SHAW: Correct. Now there is no jury and Mr, 
Mandel himself has offexed in evidence a list of Mr. Stern's 
claims and I think there is no longer any basis for with- 
holding this from evidence. 

THE COURT: This of course is not proof of the 


underlying facts. 


MR. GRUTMAN : Simply that it was said to ua. 

MR. SHAW: That's correct. 

MR. GRUTMAN : I am offering it only for thet 
purpose. 
MR. SHAW: Just these claims were made. Not that | 
the claims were correct. 


MR. MANDEL::- One moment. Mr. Gelb has testified 
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that he received this letter from the client. 
THE WITNESS: Not in terms of direct transmittal, 
a physical handing from the ian, It was obviously mailed 
and it came into our office or perhaps it was delivered by 


hand. It came from Ned Frank. He signed it, he discussed 


it with me and its contents, Mr. Mandel, and I have the 1 


that I made of the initial conference which correspond to 
what was formally typed in that letter. 

MR. MANDEL:: Your Honor may recall that Mr. Persky 
testified that for some months three cr four times he had 
been asking Ned Frank to edie him with this information. 
This information comes in a letter from Frank to Persky 
about which Persky has already testified. Now, it comes 
on the stationery of Frank's law firn. and is signed by Frank 
for the firm. Mr. Gelb is being permitted at this time 
to testify that the letter came to him, whbeh is untrue on 
the face of the ducument, and that it purports to come from 
the client. : 

Your Honor, I think I am being maneuvered into 
a position where I have got or there is pressure on me to 
admit a lot of inadmissible evidence in order to avoid a 
serious prejudics. I believe that nothing Mr. Grutman 
has testified to is really admiysible on the issues of this 


case. However, I feel in view of the nature of the evidence, 
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THE COURT: The problem that I have is whether, an 


3 I want to look at the Canons of Ethics, whether I can permit | 
' 
4 you to be the courtroom lawyer given the credibility issue 
5 that you have thrown into this case. 

6 MR. GRUTMAN: I think, your Honor, if I can be 

7 permitted to continue with Mr. Gelb -- | 
: THE COURT: It is a very troublesome question | 
: and I am | lso not quite clear as to other aspect of it which 

as I wish to consider over the lunch hour. Mr. Mandel, let's 

Ht stick with Exhibit 50 at this point. I have looked at it 

# before, there is no question apparently Ned Frank put this 

* langzage on paper. 

* MR. MANDEL: Let's let it in, your Honor, without 

” proof of any -- 

‘ THE COURT: I am going +n let it in as a statement 

: of Ned Frank's. I didn't want the jury to consider it because 
e it appeared to have a lot: of things in there that-- 

ig ‘MR. MANDEL: But not for the truth of anything 

* set forth therein. 

a THE COURT: It appeared to be «patently: prejudicial 
- and I still feel that looking at this exhibit that that 

5 appears to be so on its face. : 

. MR. SHAW: It is only received as proof of the fact 

25 


that these assertions were made. 
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2 | BY MR. CRUTMAN: 
3 Q At some time subsequzmt to the service of the 
4 original complaint, did you learn that the actual registered 
5 cenpiabinnieins who had handled the Buckley account while it 
6 was with Gross & Company and exaarine through Newburger, 
7 Loeb was a man named Jordon? 
. A I was so advised. 
? Q Do you recollect who advised you? 
10 A I believe it was Mr. Buckley. 
i Q And was that on the deposition of Mr. Buckley? 
12 A No, it would have been before that deposition, Mr. 
18 Grutman, in Mr. Buckley's office at Lever House in a 


conference that I had with him prior to the deposition. 
* Q When you learned that it was not Charles Gross 
who was handling the account personally, but this man Jordon, 
did you do anything about amending the pleadings? 
A At some point thereafter, I prepared a proposed 


form of amended complaint where I precisely described Jordon 
\ 


” as the registered representative and employee of Gross. & 

a Company, who had handled the account. \ 

- Q Do you have a copy of that arhtt that you prepared? 
a A I have the origiml. 

a Q May I see it? : 

25 


(The witness handed a paper to Mr. Grutman.) 
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2 MR. GRUTMAN: May this be marked for ider*ificati ae 
(Additional Defendant Finkley, Kumble Exhibit cc 
marked for identification.) 
5 Q Was this document prepared as part of the regular 
work of the Finley, Kumble law office? 


7 A By me. | 


Kumble as part of its regular file? 


8 | L Has it been maintained in the offices of Finley, 
9 | 


10 A Yes. 

11 | Q What did you do with this complaint after — | 
2 | had drafted it adding Charles Jordon to the lawsuit or 

13 identifying Charles sondicn in the pleadings? 

14 A Sent a —_- it to Mr. Mandel among other things 

15 Q Do you have a recollection:.of when you did it and 

16 you have a copy of the covering letter? 


A I have a covering letter of September 14, 1971, 
@rcz my signature on hehalé of the firm to Mr. Mandel. 
MR. GRUTMAN: I offer that. That will be DD for 
identification and I will offer both documents in evidence. 


(Additional Defendant Finley, Kumble Exhibit ID 


‘marked for ident! fication.) 


MR, MANPE!: Po objection. 
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(Additional Defendant Finley, Kumble Exhibits Cc 


and DD received i> evidence.) 
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THE COURT: Mr. Gelb, this “amended complaint? 
Exhibit CC bears on the top of the back in ink September 14, 
1971. 

THE WITNESS: Yes, sir. 

THE COURT: Did you put that there? 

THE WITNESS: No, sir, £ did not. 

THE COURT: Who put that ti.sre? 

THE WITNESS: I do not k2.ow whose handwriting 
that is. 

THE COURT: Does that date have any significance? 

THE WITNESS: Yes, that's the date of it and, your 
Honor, may I find that date on its izst woge. 

MR. GRUTMAN: It is there. Okay? 

THE COURT: I see, all right. 

THE WITNESS: And it saiceienele to the date © 
of the anentas letter. 

6 Did you make a formal motion to this court for 

that complaint to be deemed the complaint in this action, 
Mr. Gelb? 


A No, I did not. 


Q What happened and please describe what followed 


your sending the proposed aménded complain* identifying 


Jordon to Mr. Mandel together with the coverii:'g letter 


Exhibit Filey, Kumble CC in evidence? 
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A There se a series of events, Mr. Grutman, 
that first antedated and then followed'the preparation 
of that proposed form of pleading. First, I became 
charged, I believe some time in March of that year, with 
the responsibility for what was expected to be and finally 
emerged as a very complex lawsuit tried in Superior Court, | 


Tulsa County in Tulsa. I was required on behalf of the 


client based in San Francisco to journey out there and 
familiarize myself with complex technological matters 
involving computers and the storage of data for use by com- 


puters. 


MR. MANDEL: Can't we get -- excuse me, I object. 


THE WITNESS: I was away for a considerable amount 


of time. 
MR. MANDEL: Let's get to this matter without 
your personal Odyssey, 
THE WITNESS: It is quite relevant; if you will 
bear with me, Mr. Mandel. It was the subject of some 
interest and expressions by you in writing and on the telephone 
to me a number of times.' 
THE COURT: Where is Charles Jordon in this complaint? 


MR. SHAW: He is mentioned, your Honor, but he is 


not in the caption. 


THE WITNESS: If I may point it out to your Honor. 
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THE COURT: He is in there but he is not named 
as a defendant? 
THE WITNESS: He is not named as a defendant. 
MR. GRUTMAN: Of the stigma of having wrongly 
identified Mr. Gross is palliated by this. 
7 THE WITNESS: He is specifically identified, your 
Honor, in paragraph 14 as the registered representative 
and employee who suggested, encouraged and effected the 
10 transactions in the margin account. 
ll THE COURT: All right. Could Mr. Snider have said 
.£ he had known about Mr. Jordon he would have named him 
as a defendant and that is why I was expecting to find him 
in this instrument as the defendant. 
THE WITNESS: Mr. Snider and I often take different 
views of how lawsuits should proceed. 

Q Mr. Gelb, you say you had this friendly conversati 
with your friend Phil Mandel about what you were doing out 
there in Oklahoma in a computer case? 

A Yes. It started in March with preparation for 
the case, the case eventuated full blown during the summer, 
and going out +o what I expected seid be a two-day hearing, 
I began a seven-week non-stop trial in Oklahoma. I did not 
come back to New York for any part of those seven weeks. 


During this period my grandfather a! -o passed away. 


22 
23 
2A 
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The press of that business made it just about 
physically impossible for me to give the attention to the 
Newburger, Loeb case that it might. otherwise have required, 
and so accordingly I was not able first to prepare and there 
after to deliver to Mr. Mandel the proposed amended complain 
that I had promised him, and one of those amendments, of 
course, would have been to put Mr. Jordon in his proper 
perspective and Gross as well in connect. m with the Churnin 
lain. 

That difficulty lasted throughout the bulk of 
the year. 

MR. MANDEL: Excuse me, you are talking about 


you were unable to deliver an amendment to the amendment? 


THE WITNESS: No, no, no.. An amendment to the 
original complaint. 

Q We are speaking of the September 14th thing that 
could not be generated and delivered to Mr. Mandel until 
September because of your intervening other situation? 

A Correct. | 

Q All right. 

B Now, i: September I did make such delivery to 
Mr. Mandel. 

Q What did ke do? 


A Well, he and I were discussing at the time 
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whether or not I would be permitted to serve this amended 
pleading. My time with which to serve it as a matter of 
right had long since elapsed. It was therefore a matter 
either of my making a formal motion to the court, which was 
time consuming, which time I could not spare, or relying 
on Mr. Mandel's good graces to accept it. 


He originally offered to accept it, ultimately 


he did not, said he would not, and so it was not finally 


served. 
MR. MAYDEL: Orally or in writing? 
THE WITNESS: Both orally or in writing. 
THE COURT: Mr. Mandel, you may siciissiaeaiatiiie. 
Q Do you have the writings where Phil Mandel said 
he wouldn't take the proposed amended complaint? 


THE COURT: How is this relevant to the case? 


MR, GRUTMAN: Judge, we have been accused of havin 


improperly stigmatized Charles Gross. 


THE COURT: But you have now put in a piece of 


paper from which you can argue that you have dispelled that. 


MR. MANDEL: I want them to go ahead,your Honor, 
because I believe the correspondence will show -- 

THE COURT: All right, let's not get into the -- 
there seems to be a lot of heat and precious little light 


at this point. 
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MR. MANDEL: That's right. I think I should at 
least let the record show that I said they could amend if 
they wanted to and they would not do it, and that's in 
writing. 

THE COURT: All right. 

(Additional Defendant Finley, Kumble Exhibit EE 

marked for identification.) 
MR. GRUTMAN: I take it you have no objection 


to this letter going in? 


MR. MANDEL: May I see it? 
THE WITNESS: That is a letter, Mr. Grutman -~- 
THE COURT: Hold on, Mr. Gelb. It's been offered 
in evidence and the parties will now consider it. 
MR. MANDEL: ‘This letter is irrelevant to what 
we are talking about. 
MR. GRUTMAN: Do you object to it? No objection? 
THE WITNESS: Mr. Grutman, may I also give you 
a letter of December 17th. 
tiseateieihanech Pinley, Kumble Extribit EE received 
in evidence.) 
(Defendant Finley, Kumble Exhibit FF marked for 
identification.) 
Q I show you a letter from Mr. Mandel’s law firm 


under date of December 17, 1971, inviting your attention 


xx 
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particularly to the paragraph on the second Page above 
Mr. Mandel's signature. Did Mr. Mandel send you that letter 
in December of 1971? 
A Yes, he did and I received it. 
Q In that did he refuse to accept the amended com 
plaint? 
THE COURT: Well, it speaks for itself. Let's put 
it in evidence. 
MR. GRUTMAN: All right. 
MR. MANDEL: Will your Honor please read it? 
THE COURT: I shall. Will you please read it so 
that I can state your position. 
MR. SHAW: May I just have a moment, your Honor? 
MR. MANDEL: Yes, put it in by all means. 
THE COURT: All right, received. 
(Defendant Finley, Kimble Exhibit FF received 
in evidence.) | 
Q Mr. Gelb, cdo you remember-- 
MR. MANDEL: May I read it? 
THE COURT: Yes, 
MR. MANDEL: Your Honor, will you please read 
the bottom paragraph on the first page. 


THE COURT: I will, Mr. Mandel, I will read the 


exhibit. 
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(Document hande’ to the court.) 
3 Q Some time in 1971, do you remember one of your | 
partners named Robert Persky becoming the subject of 


an SEC investigation? 


6 A Some time in late '7l or early '72. 


You recollect whether or not there was ar SEC 


Q 


complaint in this case against Mr. Persky? 


, A There was, yes. 
" Q Was that for activities of Mr. Persky unrelated 
\ 


i to his performance as a lawyer in Finley, Kumble and un- 
related to Newburge-, Loeb 


A Yes. 


Q Subsequent to the time that Mr. Persky encountered 
16 those difficulties, did you attend a conference at Mr. 


Mandel's office at which I was also present? 


A Yes. 
hg Q What took place at that conference? 
” A It was the follow-up to a previous conference. 


- that Mc. Mandel and I had had. 
* MR. MANDEL: May we have a date? 
22 
THE COURT: Yes. 
23 
THE WITNESS: The date I cannot fix with precision. 
2A 
It was some time in ea. iy 1972. 
25 


THE COURT: Before we get to that, please, there is 


to 


_ 
a 


18 


19 
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| 
| 
| 
| a whole unconcluded area of this amended complaint. What 
| happened? 
MR. GRUT.IAN: Mandel never accepted it. 
THE COURT:: The last letter in is that Mr. 

Mandel writes and says if you will give me a stipulation 
I will sign it but “ have got to conclude that. 

Q Let's finish the complaint matter. What happened | 


ultimately with the proposed amended complaint? 


A What happened was I was still over-burdened with 


the problems of the Oklahoma litigation for which I was 
solely responsible. [I did not have time t» turn out the 
amended pleading. i” is at or about this time incidentally 
that responsibility for the file was the turnover to Mr. 


Roth. 


THE COURT: Mr. Gelb, is that different from this 


one? 


THE WITNESS: That's it. Mr. Mandel had it in his 


| 


hands all that time. 

THE COURT: As I understand that letter, it ease 
thee he waild stipulation with you to accept this if you would 
execute that stipulation on or before a certain date. 

THE WITNESS: Yes, and I physically just caildn't 
do it. There came a tine in late January or early February 


that I spoke with him, asked him if he would accept it, he 


te 
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said no, he wanted to move on with the case, he no longer 


wished to so «tipulate: with me, that he djd not want Jeanne 


<a 


Donughue added as a defeudant in the case, and his objection 


was directed most specifically to the Donoghue matter rather 


‘than to the Jordon matters;; and that he insisted on going 
forward with the remainder of his case and wanted to gear 
up a motion for summary judgment. 
Q So do I take it, Mr. Gelb, that the draft of the 
amended complaint which you submitted to him died still-born 
THE COURT: Sustained as to form. 


Q It never became? 


A A formal pleading in the case. 


Q & formai pleading in the case by stipulation, 
motion or otherwise? 
A Yes, sir, tnat‘s the uct. 
Q Now coming down to this meeting that took place 
at Mr. Mandel's office at which I was present -- 
THE COURT: What is the date? 


Q you say you believe that it took place early in 


1971? 
A Two. 
Q 1972. 
A And it followed a conference he and Tf had had in 


cur office. 


Ss 8 8 
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THE COURT: You don't have a present recollection? 

MR. GRUTMAN: I will not do that because of the 
sensitive nature of that evidence, Judge. 

THE WITNESS: No, I can't give that to your Honor. 

MR. GRUTMAN: You may inquire, Mr. Mandel. 


CROSS FXAMINATICN 


BY MR. MANDEL: 

Q IY will try to make it short. Mr. Gelb, isn't the 
fact that for a long time I tcid you you could amend your 
complaint, but you never got around to it? 

A Yes and no. 

Q Isn't it the fact that I told: you and wrote to you 
indicating that time was going by ana my client's position 

to getting their ae back was being delayed and I wanted 
| you to move promptly if you really intended to amend your 


complaint? 


A I sent you the amended pleading, Mr. Mandel. 


THE COURT: Did he say that to you or not, Mr. Gelb? 
THE WITNESS: In wihetanee that was one of the thing) 
you said. 
THE COURT: All right. 
@ Isn't it the fact that you first sent me a proposed 
amended pleading in June of ‘71? 


A I believe that's so. 


$709 
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Q And isn't it the fact that because of your other 
engagements or otherwise, the question of that pleading, 
your amendment dragged out and dragged out and dragged cut 
until December? 
| A No, Mr. Mandel. You had it and could have said 
at any time as I asked you to a number of times, “I will 
take it" and then served your pleading in response to it. 
You never did that. : 

Q When I ultimately said “I will take it“ did you 


give it? 


A I was not there for it. What you ultimately said 


was “I won't take it any more." 

Q In the letter Judge Owen’ has read. 

A In the letter where you said that you wanted to 
get ahead with another par: of the case aad when you told me 
on the phone on numerous occasions and a& depositions Mr. 
Mandel, “I won't take it any more, it is too late" you were 
quite petulant about it and there was nothing I could do abou 
it except make a formal motion. 

Q Are you taiking about events before or after 
December 17, 1972? 

A Both. 

Q Did I tell you before December, 1972 -- excuse me, 


1971 -- did I tell yor before December of 1971 that I would 
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not accept the amended complaint from you? 


A Yes and no. 


I would accept a -- stipulate to the amended complaint if 
you moved and really did it, right? 
A It says what it says, Mr. Mandel. 


4 Q At any rate, I made it clear in Exhibit FF that | 
Q And you did not submit a stipulation, is that | 


correct? 
A No. 
i Q It is not correct? 
2 A There was not a stipulation submitted. 
THE COURT: All right, that's correct. 

Q I would like to review the eterniees with 
" you, Mr. Gelb. | 

A Certainly. 
Q Do you have your file? 


A I only have part of it, Mr. Mandel. I didn't expec 


- Q I ask you to produce your ietter to me of 

+ June 2, 1971. 

= A ‘I have a copy of a letter dated June 2nd. 

> Q I ask you to produce your letter of -- my letter 
to you of July 19, 1971. 


37 


ad to be here this morning. 
A I have your letter of July 19th. 
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2 Q I ask you to produce a let..er from Donald Zim-rma 
3 | of your firm to me dated July 23, 1971. 


A So far I am doing pretty well. I've got it. 


5 Q I ask you.to produce your letter to me, August 18, 
6 1971. 

7 A You may t.uve me there. I don't haves that one, Mr. 

8 Mandel. 

9 Q I ask = to produce ycuir letter to me dated 

10 September 14, 1971. 

11 A x don't have that. 

12 MR. GRUTMAN: I think that may be in evidence, Judge. 
13 That is the one that srosipeniud ‘the complaint. DD. | 
M4 If that was my ane letter, Mr. Mandel, | 
b it is already in evidence. | 
16 THE COURT: That's DD. 

4 Q All right. 

18 A If you will just show them to me I will identify 

19 them for you right away. 

20 THE COURT: Wait for questions, please. 

al Q Do you have your first amended complaint, your 

= first proposed amended complaint? 

* A Now 

* Q here were two, weien't there? 

29 


A There were letters that referred tc two documents. 
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I don't know whether they were exact counterparts, each of 


sure you do since they were both sent to wv -- Jus> show 
them to ma, I will identify them for you. 
Q I show you the correspondence I have just read 


| 
3 the other or they were different. If you have them -- X am 
| out marked as quziruple X for identification, and ask if 


8 you ide tify as correspondence between us. 
9 | A Except Mr. Mandel, for the car-+spondence involvin 
| 
10 | Judge Zimmerman, it is corvespondence %:<veenus. 
11 | Q Who is Judge Zimmerman? 
12 a Judge Zimmerman is former pirtne uf the law firm 
13 who now sits as a: acting Supreme Court Justice ef Rew Yoauk. | 
" Q He was authoriz2d to write «oc va wm behalf of 
a Finley, Kumble? 
as As You bet. ! 
t : Q All right. } 
e | MR. MANDEL: I offer quadruple X in evidence. 
| MR. SHAW: No objection. , 7 
xx ~ (Defendant Exhibit XXXX received in evidence.) 
+ Q Now on June 2, 1971, you sent me a proposed 
a amerided complaint, is that correct’ 
- A That's what the letter says. 
- Q And you said it was your understanding that I 
25 


Was prepared to execute an amended stipulation granting 
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certain adjournments of time; is that correct? 
A I don't have the letter before me. 
Q Al}. right. 
A If you make that representation to me, Mr. Mandel, 


I will certainly accept it. 

Q You have a copy of my letter of July 19, 1971, 
to you? 

A Yes, I do. 

Q I wrote to you, “I have tried to reach you several 
times on the telephone but apparently you have heen out of 
town." Is that true? 

A ‘Yes, I sure was out of town. | 


Q All right. It is now about 40 days since we spoke 


to each other after our deposition session with Mr. Buckley. 
Was that true? 
A You have me on the number of days, Mr. Mandel. 


Q  - At that time you wish -- I wrote “At that time 


' you told me you wished further time to respond to the answer 


and counterclaims and that you would probably wish to amend 
the complaint by adding new claims." Was that true? 

A That you wrote it? 

Q Yes. 

A Yes, I wrote it. 


Q. Was my statement true? 


hE 
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2 A Yes, the «tatement was true. 

3 Q All righc. 

4 THE COURT: What is the date of this? 

5 MR. MANDEL: July 19, 1971. a 


Q I said “We discussed the possibility of a 


stipulation allowing you to amend the complaint and ultimately 


8 we agreed that you would prepure for my examination a 
proposed amended complaint incorporating such additional 
claims.“ Was that statement true? 

A That we had such a discussion? 

Q Yes. 

A Yes, we had such a discussion. 

Q All right. Then t went on in this letter of 
July 19th as follows: "Since your clients are holding my 
client's money (improperly and fraudulently as we have 
alleged in the counterclaims) I must now insist that you 
proceed promptly in accordance with our understanding. If 
19 you still wish to amend the complaint, please let me see 
a copy of the current proposed amendment. If not, will you 
ai please reply to the counterclaims." Did I write that to you? 

A That's what the letter says. 

Q And were my statements wrue? 


A Yes and no, Mr. Mandel, and I don't mean to ascribe 


any falsity to you in making this recitation of your view 
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of it. As I recall our conversations, Mr. Mandel, your 


main objection was not to my assertion of the claims but 
to adding Jeanne Donoghue, and that was a problem that you 
didn't get over. 

Q My dear friend, have you forgotten that I added 


Jeane Donoghue as a party in the answers and counterclaims? 


a Not at all. Not at all but that's what -- that's 

| 
you see what forced us to do it by way of reply so these claims 
Mr. Mandel, were all ultimately included but added by way of 


repi,; once you elected to add Donoghue yourself. 


12 Q When did I add Donoghue? 

13 A I think that was in February of 1972, February 28t 
14 if I am not sien Is that right? Oh, I'm sorry, that 

is was in your second amended pleading. I don't recall the date 
16 of the first answer and countercleim. 

7 THE: COURT: Gentlemen, we are going to take 

lk || our noon recess at this point. We will recess until 2 o'clock. 


(Recess to 2 P.M.) 
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level, there is nobody else in my law firm who can conduct 
this trial except me. I don't say I am not expendable, 

I don't say that I am indispensable, bit on a practic.1 
level, and we are trying chis without a jury, I am the 
only one. I have spent 13 weeks around the clock seven 


days a week immersing myself in this and there just isn't 


anybody else who can pick up. 


THE COURT: I appreciate that problem too. This is 
a very troublesorm point in this case. Let's go ahead and 


we will see where things go from there. 


Mr. Mandel, you were cross-erxamining. 
ALAN GELB, resumed. 

-THE WITNESS: Mr. Mundel, you had put a question 
to me just before the luncheon recess as to the time of 
your adding Jeanne Donoghue and I think I may have misled 
you by an answer I gave. 

CROSS-EXAMINATION CONTINUED 
BY MR. MANDEL: 
Q You didn't mislead me, sir. 


A Then I may have unintentionally misled'the court. 


If you will allow me to -- 


Q I will continue my cross-examination. 


A Very well. 


Q The fact is -- 
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THE COURT: Mr. Gelb made a mistake in an answer. 

MR. MANDEL: Yes. 

THE WITNESS: I think I may have. - 

THE COURT: Let's let him correct it. 

THE WITNESS:  f.. question, your Honor, was as ‘to 
Mr. Mandel's adding Jeanne Donoghue. My answer should 
have been that he never added Jeanne Dencstue to the case. 
Jeanne Donoghue «2s added -- was sought to be added by me 
in the proposed form of amended pleading as a named defendan 
in the case. When Mr. Mandel answered, some time in 1971, 
perhaps it was May, he never put her in the caption of 
the case although she was identified in the body of the 
pleading; and as I understand it, in no subsequent pleading 
has she ever ee added to the body of the case. I therefor 
understand that she is not properly before the court. 

THE COURT: No, she must be because I ruled that 
she was at some point. 

THE WITNESS: Then that was the first time it 
happened. That was the first time it happened, your Honor. 

THE COURT: I am not quite sure of the procedurm 1 
setting but I remember a motion to strike her as a party 
and I denied it. 


THE WITNESS: Very well. 


MR. MANDEL: Your Honor is absolutely right. 


Se 
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THE COURT: So she is here. 
THE: WITNESS: What I am trying to get across to 
your Honor is in response to Mr. Mandel‘s question that 
I was trying to add her in the nice, regular,formal way 
that these things are done in litigation, and that he and 
I were at some sword's point on that issue, he didn't want 
to lead me, and I wanted that to be done. 
Ultimately, she got into the case through one door 
or another. 
That's it, Mr. Mandel, but she was not in your 
original answer as a named defendant third-party plaintiff. 
Q Mr. Gelb -- 
THE COURT: Let's not ‘cniean over little matters. 
The record in that regard I think has leen established, 
has it not? 
MR. MANDEL: I don't think all of the documents 
are before your Honor. | 
THE COURT: Let's put the documents in. They will d 
the task for me, will they not. 
BY MR. MANDEL: 
Q In your first proposed amended::complaint did you 
seek to add Jeanne Donoghue as a party? 
A I have no recollection of that, Mr. Mandel. You 


will have to show it to me. 
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call was made? 
3 A 787-3651, area code 212. 


Q Mr. Gelb, what is the reason you did not file 


your amended complaint when I offered to stipulate? 
A I think, Mr. Mandel, we are talking about two 
different amendments. There wasme amendment-~ 


THE COURT: He is talking about -- you are talking 


S ~ oO on 


about the same amendment. It is the second one. 


Q The second one. 


ll MR. GRUTMAN: September 14th? 
12 MR. MANDEL: Yes. 
| 


1s | THE COURT: He is talking about the post-December 


letter. There is a letter in December, °93, 38 ie? 


15 THE WITNESS: There is the September letter of 
16 transmittal and there is Mr. Mandel's December something 
M7 letter in which he gives me until January. 

18 THE COURT: That is about the stipulation and 
19 he is talking about following that letter. 

20 THE WITNESS: Yes. 

21 It is my recollection, Mr. Mandel, peers we were 
- still at odds on the question of adding Jeanne Donoghue 
2 | bute Tt think that I didn't do it because I just couldn't 
* possibly get around to it. 

25 


Q My letter didn't indicate we were at odds about 


\ bay 
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recollection can tell me that reason, I just couldn't 
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anything, “id it? 
A Your letter says what your letter says. But you 
wanted the reascen Mr. Mande?- and the reason is, if my 


get around to it. 

Q All you nee ied was -- how many lawyers are there 
in your office? : 

A A lot more now than were there then. 

Q How many then? 

A In the litigation department there was Mr. Grutman 
there was Mr. Roth, and myself as partners. We may have 
had three other associates. That's a-proximately correct. 

Q And there was nobody in wat get in a two-week 
period to write a stipulation saying "It is herby stipulate: 
that the annexed form of amentied complaint muy be served | 
by the plaintiff herein, so ordered."? 

A Mr. Mandel, the last time I took a vacation 
was 1969. To this date I have not taken another. Tha 
answer is it may have bean a want of capacity on my part, 
but I have felt myself rather burdened and rather busy; 
and I was not able t* get to that, as indead, I have not 
been able to get to a number of things of greater importance, 


perhaps. 


Q So that frees June until January, on and off I was 
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waiting for you to get around to amending your answer-- 
A No, you weren't. 
Q -- and you were asking me and writing about 4¢ 
but when it came to the crunch, you didn't have the 
time to do it, right? 
A No, wrong; wrong. You weren't waiting for anything 


You were moving forward. You were taking de;jositions. You 


the time I got out of this case and Herbert Roth got into 
it there was a substantial pile of documents on your table 
that you had not even been able to digest and I remil that 


the big wad of paper that Mr. Buckley produced. 


—_ 


that I would not bring any motion regarding your complaint 
until we settied the question of whether you were going 


to amend your complaint? 


A There was discussions of that nature, Mr. Mandel, 


Q Do you recall that you asked me, and I agreed, 


up until the time when you rang down the curtain and said "T 


late you can't do it any more." 


Q No, I said -- I rang down the curtain in advance. 
| I said -- 

A You were always doing that, Mr. Mandel. 

Q No, no. 


THE COURT: Mr. Gelb, please. 


a 
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THE WITNESS: I am sorry, your Honor. 
THE COURT: Mr. Gelb, you are here now -- lawyers 


are traditionally bad witnesses. you are here as a witness, 


THE WITNESS: Guilty. 

THE COURT: You are here to answer responsively 
to proper questions. If the questions are improper, there 
are able counsel out there that are going to object, so 
just listen to what you are asked, 

THE WITNESS: Very well, your Honor, I apologize. 

THE COURT: And just be a fact purveyor for us, 
will you. 

THE WITNESS: Okay. The question, Mr. Mandel, 

Q I rang down the curtain giving you notice. I said 
if you will do it by a certain date, fine; if you will not, 
I won't wait any longer, and I won't agree. 

A Is that a question? 


Q Yes. 


A What's the question? That what happened? 


THE COURT: He is saying isn't that what he put 


to you. 
Q Isn‘t that what the letter said? 


A That is what the letter said but it is not all you 


said to me, 


Q I see. What did I say to you orally? 
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A On a number of occasions, because as I told you, 


“Phil you are trying to build a record on me and I don ‘t 
have time to respond.” You write in the letter that you 
are going to close me down and pull my time and then you 
say “Okay Alan you can have more time, you can have more 
time I understand your problem, I understand the difficulty" 
and what you kept on saying to me was “Don't stop me in the 
rest of the case" and I said "Phil I will not. There are 
witnesses. for oe to examine. There are documents for you 
to see, there are many things for you to collate and go 
through so you will not be disadvantaged. Just don't 
call me down on my time because I can't get to it." So they 
both happened at once. You both built the record on me, 
and gave me the hope, ultimately proved to he false, 
that I could serve that pleading, but Mr. Mandel, I think 
it was a matter of indifference whether the pleading was 
served or not. All of the claims got in exce;t for the 
fact of Jordon's particular nature of participation. The 
identification of Jordon as the RR, rather than Gross as the 
RR was the only main.difference. We got everybody else 
in, all the other claims are in this case and are here being 
tried. 

The atmosphere at that time Mr. -- 


THE COURT: There is no question pending. 
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MR. MANDEL: Yes. I have nothing further. 

MR. SILFEN: Your Honor, would it be appropriate 
for me to ask Mr. Gelb a few questions please? 
CROSS-EXAMINATIQN 
BY MR. SILFEN: 

Q Mr. Gelb, I believe you testified in response 
to a question from Mr. Grutman that a time came that your 
office asked to be relieved of the responsibility of further 
representing the Newburger, Loeb Corporation? 

A Yea, Gir. 


Q And a motion was made-in this court for permission 


to withdraw as attorneys of record for that corporation? 


A Yes, Mr. Siifen. 

Q Do you recall at the same time that you made 
a motion or that your law firm made a motion to be relieved 
of the responsibility of representing the additional de- 
fendants on the counterclaims of Sloane, Muh, and Kayne? 

A I believe that was the fact. 

Q Were you familiar, Mr. Gelb, with the basis that 
your law firm undertook the representation of additional 
defendants Muh, Kayne and Sloane to begin with? 

A Yes. 

Q Would you tell the court what was the basis 


and the understanding with respect to that representation? 
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A There was an understanding that the corporation 
would pay legal bills. 

Q Would it be a fair statement to say that at the 
time that the corporation no longer was able to pay your 
firm's fees for services, that coextensively, your firm 
asked to be withdrawn as counsel forall of the other ad- 
ditional defendants on the counterclaim other than your 
law firm and Mr. Persky? 

A Yes, I previously so testified before Judge Owen. 
To the extent that we represented other people, 

Q Right? 

A Yes. 


Q The representation was coextensive corporation 


and the individuals. 


A The corporation was paying for the individuals’ 
legal fees, yes. 
MR. SILFEN: I have no further questions. 


MR. MANDEL: Excuse me, there is one question which 


I should have asked but didn't. 
BY MR. MANDEL: 

Q Can you fix the date definitely when Mr. Persky 
was being examined by the SEC? 


A No, that went on for quite a period. 


Q When did it start? 
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ROBERT MUH , called as a witness in his own 
behalf, having first been duly sworn, test eeerenyes 
ag aN Ie fo". 
follows: | _ er wee Ss. 
pec 19 1975 \ 
DIRECT EXAMINATION ( : 
ix 
BY MR. GLATZER: | _ o 4. 
2 ‘ a & ow he 
19] Mr. Muh, are you presently «<mployed? 
A Yes, I am self-employed. 
fe) In what business? 
A I am a business consultant. 
Q How long have you been in your own business? 
A Approximately two-and-a-half years. 
Q Could you give me a thumbnail sketch of your 


background, say from college until 1970? 

A . I graduated from MIT with a Bachelor of Science 
degree in 1959, immediately entered Columbia Busiziess School, 
and received a Masters in Business Administration in early 
'61. I entered the United States Army, served as a Second 
Lieutenant for a six-month period. When I got out of the 
Army I returned to graduate school at Harvard University, to 
continue studies in business. | 

While I was at Harvard I took the Foreign pe, 
Officer exam, and as a result of that, I was recruited to go 
to work on a full-time basis in 1962 for t«= Central 


Intelligence Agency; and I worked at the CIA for a period of | 
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two years 
In 19 I believe it was 64, I left the Agency to 


return to graduate school at Colunoia University, where I 


had an appointment as an instructor and was pursuing a Ph.D. 
at Columbia Business School. 


" In February of '66 I completed all of my course 


requirements and exams except for my dissertation and I went 


9 to work for the management consulting firm of McKinsey & Co. 
10 here in New York City. 

11 I was with McKinsey & Co. for approximately three 
12 years, when I left to be one of the founding partners, one 
13 of the formers of Risher, Muh & Co., Inc., where I worked 

14 until February of 1971 when I became one of the shareholders 
15 of Neuburger, Loeb & Co., Inc. 

16 While at Risher, Muh, I was also an adjunct 
7 assistant professor of finance at Columbia University. 

18 Q Did there come a time when Risher, Muh & Co., 

19 Inc. was engaged by Neuburger, Loeb? 

20 A Yes. 

21 Q When did that occur? 

2 A In late July or first week of August of 1971. 

23 Q 1970? 

2A | A ‘71, excuse me. 

2 THE COURT: What does finance involve, Mr. Muh, 
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when you teach finance? What :s that? 


3. THE WITNESS: My areas of specialty were in areas 


of corporate finance, raising money for corporations, how 


corporations are financed, public offerings, private place- 
ments, and areas such as that. 
7 THE COURT: This is teaching graduate students? ' 
8 THE WITNESS: Yes, sir, on the Masters 3 level. 

9 THE COURT: Very good. 


10 Q When you were engaged by Neuburger, Loeb, did you 


enter into a contract with them? 


12 A No, it was a -- not a written contract. It was ‘ 


an oral engagement, if we can call it that, where we couid 


have been terminated by either party just by notification. 


15 Q ‘Were there financial arrangements made? 
16 A Yes, our firm was retained initially at the rate 
of $5000 ver month for -- which involved the virtual full- 
time services of both Mr. Risher and myself with an under- 


standing that that was substantially below what our normal 


20 billing rates would have been, and that if our services were 
to be continued after the first month or two, that there 


would be an increase to approximately an $8000 level. 


0 Did that subsequently occur? 
A Yes, it did for a very short period of time, I 


believe. 
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© °° When to the best of your recollection did it 
eecur that the rate was changed? 

A I believe November. I am not positive. 


9) With whom at Neuburger, Loeb did you negotiate 


and who at Neuburger, Loeb engaged Risher, Muh & Co., ines? 


A Primarily Fred Kayne. 


oO Did you know Mr. Kayne before you were first in 


contact with Neuburger, Loeb? 


A Yes, I had met Mr. Kayne while at MIT where 
Mr. Kayne was also an undergraduate student. 

6) Did you stay contact with him thereafter? 

A We maintained a social contact. We had never had 
any business transactions or dealings but had maintained a i 
social contact even though he had moved to California quite 
a few years before. 

9 Can you fix the date on which you began your 
engagement with Neuburger, Loeb? 

A I believe it was August, about the second or 
third week of August, 1970. 

8) Did you have any understanding when you began as 
to what your duties would be specifically? 

A Yes, Mr. Kayne related that there were serious 


financial problems at Neuburger, Loeb, and that he asked for 


our assistance initially in merely helping to better under- 
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stand the nature of the problems, to get a better handle on 
this, and to be able to provide him with an in-depth analysis 
of all the different financial problems that the firm was 
facing, the most obvious being the fact that they were 
suffering dramatic losses on their P&L statement. 

Q And after you were engaged did you begin to do 
work in connection with the description that Mr. Kayne had 
given you of the problems? 

A Yes, one of the things that I had been accustomed 
to doing in my consulting career both at McKinsey and at 
Risher, Muh & Co., Inc. was to do analyses of different 
corporations to look at specific problems, and to report on 
a course of action, a recommended course of action based on 
our analyses. 

During the month of August, I think it was the 
first three weeks of August, Mr. Risher and I spent virtually 
fulltime working with the different partners and managers 
and people at Neuburger, Loeb & Co. They were all very 
cooperative. I had numerous meetings and was provided with 
information by their controller, by the partners who ran 
their back office, by Mi. Frank, who was their compliance 
officer, and they provided -- all information that we asked 
for was made available to us. : 


As a result of that, on I believe it was about 


18 


19 
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August 21 or 22, our firm prepared a written report which we 
presented to Mr. Kayne for -- several copies to Mr. Kayne -~ 
for presentation to the Executive Committee of Neuburger, | 
Loeb. 

Q I show you a copy of a document addressed to Fred 
Kayne from Risher, Muh & Co., Inc., entitled, "Interim | 


Progress Review Neuburger, Loeb & Co., august 21, 1970," 


which we have marked as Additional Defendants on Counter- 
Claims Kayne Exhibit J for identification, and ask you if 
this is a copy of the document that I and Mr. Risher | 
prepared. | 
A Yoa, it is. 

MR. GLATZER: I offer it in evidence. 

MR. MANDEL: I believe it is irrelevant, your 
Honor. I don't know what issue it can bear upon, what 
evidentiary value it has. 

MR. SHAW: I think this is further support for 
testimony that is already in the record from Mr. Risher 
when he talks about leases and clearing agreement. It is 


already in evidence, your Honor, but I think that it is 


relevant. 


THE COURT: This is in evidence? 


Ww. GLATZER: The document is not. 


VR. SHAW: In testimonial form. 
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THE COURT: You have no objection, I take it? 

MR. SHAW: No objection at all, your Honor. 

THE COURT: Mr. Mandel objects on the ground it 
is irrelevant. You argue it is relevant. I will receive it 
in evidence. 

MR. SHAW: I so argue. 

(Additional Defendant Kayne Exhibit J 

received in evidence.) 

Q Mr. Muh, after you prepared the report that's 
been identified as Additional Defendant kayne Exhibit J, 
what did you do next? 

A ‘In the report, we commented on the several areas, 
problem areas that we felt after this roughly one month's 
investigation, that needed most immediate attention. They 
were the gereral operational losses that the firm was 
encountering, the basketball team that had been acquired 
by Neuburger, Loeb, the fact that there had been notice 
of significant capital withdrawals already prior to when Mr. 
Risher ari I were retained by the vartnership, and that 
these withdrawals were to commence in November of that year. 
Notice had been given though, formal notice; and that there: 
were tremendous excess real estate downtown. 

Based upon these statements, and the report that 


we prepared, we allocated responsibilities on a project basis). 
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So the record is clear when you say we, would you 


Q 


say who it is? 


4 A I am sorry. At a meeting I believe it was with 


Mr. Kayne and Mr. Risher, we divided up these areas as I 


discussed, into specific projects, at which time my major 
responsibility was the Buffalo Braves basketball team. 


0 What responsibilities did Mr. Kayne have and Mr. 


Risher have? 


A Mr. Risher's primary responsibility initially I 
ll believe was the back office problem and wucking with -~ 
12 attempting a new clearing agreement, and Mr. Kayne I believe 
13 was going to be working on the One New York Plaza lease 
14 | problem, if I remember correctly. 
- 15 Q Did you do anything in connection with the basket~- 


ball team after you met with Mr. Risher and Mr. Kayne? 


16 

17 A Yes, the months of September and October I devoted 
18 substantially all of my time to that single project. In 

19 fact during the month of October I was out of the city, and 

20 actually was in Buffalo, New York, from Monday through Friday), 
21 I believe every single week of that month. 

22 I had gone up with one of the partner: of 

23 Neuburger, Loeb, Mr. John .. Settel, and he and I were 

2A handling the various negotiations to attempt to get the 

25 partnership out from under the tremendous financial 
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resvonsibility. We were working on two distinct programs. 
One, was a possible public offering, a registration statement 
but we were encountering some fairly difficult opposition 
from the SEC to that public offering because of a conflict 
in interest. Neuburger, Loeb was going to be the managing 
underwriter on an entity that it owned and the SEC frowned 
upon that, and so it would have been necessary to have gotten 
an independent underwriter which the partnership had been in 
discussions with several but it was having a difficult time 
in finding someone who would give a firm sommitment to do 

an underwriting. 

While in Buffalo Mr. Settel and I worked together 
en also attempting to find a private buyer for the team, 
again an endeavor that I know Mr. Gross had been involved 
with earlier than that and several other partners nad but 
they had not been able to find a buyer up to this point. 

Q Did you eventually sell the team? 


A Yes, in October I was introduced to a gentleman, 


a Mr. Paul Snyder, who indicated a very strong interest in 


purchasing the team. He had just sold his private business 
to a major corporation and had received a very significant 
payment, and during the month of October Mr. Settel and I, 
with the assistance of the firm of Goldenbock & Barell, who 


were representing Neuburger, Loeb's interests at the time, 
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negotiated the sale to Mr. Snyder and we closed on that sale 
on November 2 or 3, I don't remember the exact date. 


Q 1970? | | 


A 56-9. 
Q After the conclusion of the basketball team 
transaction, what did you do next in connect on with Neuburger, |, 


Loeb? 


A I returned to New York, and continued to work 


with the partnership on certain profit and loss areas. i 


devoted a substantial amount of my time to the real estate 
problems that the firm still had. Those were over and above 
the One New York Plaza lease which was the one single largest | 
one, but in fact, the firm had significant other real estate 
obligations as a resuit of,one, having gone out of the 
clearing business there was a lot of commercial real estate 
under lease that was no longer required, and secondly, the 
firm had closed a number of retail ottines during the year, 
and so there were probably eight to ten physical locations 
around New York City that were under contractual lease that 
the firm did not have business use for. 

Q Whiie you were working on the problems of the 
leases, did you work on any other problems at that same time? 

A Yes, I also worked on specific ccest reduction 


A couple that I think of specifically were with 


projects. 
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Bunker-Ramo and Dow-Jones, the various companies that supply 
the basic data and equipment to a brokerage firm. Those 
were also contracts that had been entered into sometime 
before, and some reductions were available, cost savings 
were available on those contracts as weli. 


Q Did you handle any matters in connection with 


branch offices or registered representatives during that 


period? 

A Well, one of the things that occurred during this 
period 3 ie fact that the firm was in financial trouble 
just was no way it could be kept secret, and people and the 
employees of the firm were aware of it. The fact that the 
firm had been in effect forced to go out of the clearing 
business became very well known throughout the entire company), 
and as you might imagine, since ins heart of a brokerage firm 
are its registered representatives, there was real concern 
that the RRs might feel that the firm was going out of 
business, might leave and go to work for other firms where 
they would be more secure, and in fact this kind of a 
question often arose, and I found myself on several occasions), 
on many occasions having to visit the ~- there were really 
three offices in New York City, one of which was at the 
corporate office but the other two branch offices to talk 


with the office managers, to talk with the various registered 
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eercciuaxtaie, and to try to give them assurances that the 
partners, those of us who were working as consultants, were 
doing everything possible to keep the partnership alive and 
open and for them not to leave the sinking ship, as it were 
and so I did have involvement with the branch offices on that 
basis. 

Q In connection with your analysis of the leases, 
did you prepare any report or written analysis? 

A Yes, there -- in fact there were several schedules 
I prepared but there was one master schedule that listed all 
of the lease obligations of the firm, the dates, the dollar 
amounts associated with it, and what clauses for terminating 
those leases if any were contained in those leases. 

Q I show you a document entitled, "Space under 
lease to Neuburger, Loeb & Co.," identified as Additional 
Defendants on Counterclaim Kayne Exhibit K, and ask you if 
that is the document to which you just referred? 

A Yes, it is. 

MR. GLATZER: Mr. Mandel, do you have any 
objection? 

I offer it in evidence. 

MR. ESTERMAN: No objection. 

MR. SHAW: No objection. 


(Additional Defendant Kayne Exhibit K 
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2 received in evidence.) 

3 (@) Mr. Muh, during the period prior to mid or late : 
| 4 November, 1970, were you involved in or aware of any efforts 
5 to raise capital on behalf of Neuburger, Loeb & Co.? 

6 A Yes, there were several. I think the very first 

7 effort that I was aware of was probably back in the August- 

8 September period by Mr. Kayne when he was attempting ts get 

9 the various general partners of the firm to put up substan- 

10 tial capital into the firm, those who were in deficit to make 
ll up their deficit positions but in addition, to oat even those 
12 who were not,if they were in a financial position, to invest 


in the firm. 
9) Did you have any conversation with any partners 


of the firm with regard to that matter? 


S&S & & & 


A Again, the dates are a little unclear in my mind. 


A I don't believe it was in August or September. 
17 I did have conversations with Bob Neuburger and Andy 
| 18 Neuburger and I think also Bob Stern about their ability to 
19 invest money into the firm at the very least to make up 
20 their deficit positions, but that might have been November. 
21 I don't remember the date of those discussions. 
22 Q Were there any activities in connection with 
23 solicitation of outside investments? 
2A 
25 


There were tremendous efforts on the part of virtually all 
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the general partners during the period from September through 
December to try to one way or another raise additional money 
for the firm. Bob Neubyrger was probably the most active 
individual, I think, in this area. I know through his 
counsel, Mr. Freund, that he had approached several people. 

I even believe I had introduced or suggested the names of 
some brokerage firms, that there might be some merger partner 
or people, but considering the financial condition of the 
firm as it.appeared at that time and the rate of loss more | 
than anything else that the firm had suffered during the | 
prior year or so, no one was having any success at finding 
anyone willing to step up and put any significant dollars 
into the partnership. 

Q In November, as a result of Neuburger, Loeb's 
problems which had been discussed at length here, did you 
become Sarpamiiouedh in any efforts to reorganize Neuburger, Loeb? 

A In very late November, and perhaps the first of 
December but in that first week in December-last week of 
November period, Mr. Risher and I did make a proposal to the 
general partners, a proposal, I might add, that had first 
been raised to me by Bob Neuburger, I believe had come up 
at various times, if in fact we were asked if we knew of 
any way of infusing new capital into the firm. 


I am sure that if Bob asked me he had asked many 
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people and I was just “ie of many that he had asked because 
he, I think, more than many of the other partners felt a 
great concern about the implications of a personal bankruptcy 
and so in this late November-early December period Mr. 
Risher and I presented a very short proposal to the partner- 
ship that in effect merely called fox an extension of the 
limited partners and subordinated lenders' capital and that 
we would over a period of time -- we didn't have any commit- 
ment or iatvanhee that we could do it at that point -- 
attempt to raise adc tional capital for the new firn. 

Q I believe that proposal has been marked as 
Plaintiffs' Exhibit 122? 

MR. SHAW: Yes, it was received in evidence in 
the course of the examination of Mr. Risher. 

MR. GLATZER: Can we stipulate that it is the sam 
exhibit? 

MR. SHAW: Yes. 

MR. GLATZER: Mr. Mandei, to save time can we 
stipulate the original proposal Mr. Muh referred to is the 
exhibit that was marked Exhibit 122 when Mr. Risher was 
examined? 

MR. MANDEL: Yes, if you say so. If we find out 
there is an error we will correct it. 


MR. GLATZER: Yes. 
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Q So I understand you submitted the proposal that 
has been marked as Exhibit 122. What happened after that? 
A Within a few days of submitting that proposal, 
I believe it was Bob Neuburger -- yes, I think it was Bob 
Neuburger informed Mr. Risher and myself that the proposal 


would not be accepted, and in fact, the partnership no 


longer felt the necessaty to continue the services of Risher, 


Muh & Co., and informed us that he was terminating those 


services, and that was about the 7th or 8th or 9th of 


December. 
Q What happened next? 
A Well, for a couple of days we were no longer 


employed by Neuburger, Loeb. I believe a day or two later 
we received an invitation from Mr. Steefel of Stroock & 
Stroock & Lavan to attend a meeting on December 10, I think 
is the ane. at their offices, a meeting of the general 
partners and the limited partners, and it may have been Mr. 
Richenthal that called, I don't recall now, but one of the 


two gentlemen asked Mr. Risher and I to attend that meeting. 


Q Did you attend the meeting? 
A Yes. 
Q The meeting has been testified to at length, but 


can you just briefly describe what happened there as con- 


cerned you? 


| 
| 
| 


i 
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There was a large gathering of people at the 
troock & Lavan offices. Mr. Freund made some 
itially to the extent that he did not feel that 


and I should be present. I believe Mr. Steefel 


commented that he had invited us and, therefore, wanted us 


to be in attendance. 


Basically, there was a presentation by Mr. Robert 


Neuburger and really by Mr. Steven Gutman, who had been a 


former liquidator with the New York Stock Exchange, and they | 


were attempting to, as best I recollect it, accomplish 


pretty much the same type of reorganization that Mr. Risher 


and I had proposed but with Mr. Gutman as the leader of their 


management 


group. 


And they made their presentation at which time 


Mr. Steefel asked that Mr. Risher and I and I think the 


general partners that were present to leave the room; but to 


please wait in one of the outer offices or in the hallway, 


until the limited partners could discuss the matter among 


themselves. 


Q 


Would you characterize your leaving of the room 


as having been thrown out? 


A 


Q 


office? 


Oh, absolutely not. 


You then waited in the anteroom or in the outer 


18 


19 
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A Yes. 
Q What happened next? 
A Sometime later we were called back in, and again 


I don't recall if it was Mr. Steefel or Mr. Richenthal, it 
was probably Mr. Steefel, informed us that the limited 
partners felt that they had to take a much stronger role in 
the financial affairs of the partnership in light of its 
financial predicament, and that they would be willing in 
principle to accept the proposal that Mr. Risher and I had 
submitted but with one very major change, and that was that 


instead of our attempting to raise additional new capital, 


that we would be able to bring a minimum of $1 million of new 


capital into the new corporation. 

Q What did you say in response to that statement? 

A ’ Well, we had already attempted, gone out looking 
for capital, and so we had spoken to various people, we had 
spoken to the Finley, Kumble firm, we had spoken to several 
people I know on Wall Street, and at that point in time the 
only indication we had as of that December 10 meeting of any 
possible investor was a comment from Mr. Persky that he had 
a client that might be interested in putting approximately 
$1 million of Bacardi stock up as capital, for the firm. 
That was the only real indication we had, and we commented 


upon this at that partnership meeting I believe, and said 


A Salt 
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would do our best over the next few days to see if in fact 


that we would do our best, if that was a condition that we 
we could firm up that capital commitment. 


6 : A Naturally over the next few days we had many 
| 


(@) What did you do next? 
7 meetings with the different people involved, with partners, 
8 with Mr. Persky, and I believe it was on or about the 17th 
9 or 16th we were assured by Mr. Persky that subject to final 
10 terms of the agreement, we would be able to get a commitment 
11 for this $1 million but that it would be subject to very, 
12 very strict limitations in terms of the capital of the sie. | 
13 Mr. Persky was very, very strong in his comments 
14 to me about wanting to absolutely minimize the risk of that 
15 million dollars, which I can certainly understand, and durin 
16 : the next two-week period, there were numerous negotiations 
7 and meetings with the limited partners and then eventually 
18 with the subordinated lenders to actually pull together 
19 this huge mass of documents and of facts and so forth that 
20 had to be compiled for the closing or for the first closing 
21 which was scheduled for December 30. 
= I should comment, which I haven't even said, 
23 that during this entire period, there were almost daily 
24 communications and reports to the New York Stock Exchange 
25 


and they were constantly involved with what was going on, 
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2 there had been three or perhaps four times during this | 
3 period when the notices of capital withdrawal limited | 

4 partners had come due, and frankly, more due to the neg tia- | 

5 ting ability of Mr. Risher than anybody else we were able | 

6 to get extensions for the partnership of those capital 

7 withdrawal notices; and the Exchange: was applying tremendous 

8 pressure on the firm to get us to -- their choice in my 

9 opinion was a liquidation. Once the back office had been 

10 cleared up the Exchange, as far as they were concerned, had 

11 written Neuburger, Loeb & Co. off and didn't care about 


12 bankruptcy for the partners or anyone else. 
13 Q From the period of approximately November 15, 
14 1970 until December 30, 1970, would you describe Mr. Kayne's 
15 role in your propositions? 
16 A Well, Mr. Kayne resigned approximately around the 
W date in question, I don't remember the exact day; frankly 

«+B some problems developed between Mr. Kayne and Mr. Risher, 
19 and they were as -uch personality conflicts, if I can call 
20 them that, as anything else, and I think they were both 

; 21 kind of glad to see Mr. Kayne going back to California, which 

he did, somewhere around the lst of December. 
23 As a result even though very honestly I was not 
2A in favor of it, the initial proposal that Mr. Risher and I 
25 


prepared was strictly on our own behalf. Mr. Risher just did 
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not want to have Mr. Kayne involved in any such proposal. 

Q Did Mr. Kayne also have his reasons? 

A Well, as I think has been testified here, I missed 
some of it, Mr. Kayne had a series of personal problems as 
well as business frustrations and so forth, and I think my 
understanding was he was very content to go to California, 
be a registered representative, which is what he had been 
before he had been ever involved in management of any 
brokerage firms, and as a registered representative I have 
always been able to make a very significant living, frankly 


considerably more than as a manager of a firm could ever have 


made and I think he was q. ..e content to go back to being a 
RR in the California office of Neuburger, Loeb. 

Q Did a meeting take place at the Finley, Kumble 
office on December 30, 1970? 

A Yes, it did. 

Q Did you attend that meeting? 

A Yes, I did. 

Q Would you briefly again describe what took place 
there? 

A Well, it was an all-night session that I must 
admit I have often confused in my own mind with the closing 
of February 11 as I am sure Mr. Mandel realizes from my 


deposition. 


. 8H 


But as I best recollect it now, it was a meeting 


Muh-direct 


at which all of the i's ere dotted and t's were crossed 
concerning a transfer agreement, and that most of the parties 
involved were present or through their attorneys, and we had 
a time deadline because the Stock Exchange had told us they 
would not grant any further extensions unless an agreement 

in principle was submitted to them. And so we felt we had 
to have a document ready on the 3ist that was at least 
substantially completed to give to the Stock Exchange, and 


so we had an all-night session that night in order to get 


that document to the Stock Exchange. 


0 Was Mr. Silverman present at the meeting? 

A I believe he was. 

Q Do you recall any conversations with him at 
that time? 

A No specific conversation that evening. I had, 
frankly, many conversations with Mr. Silverman during the 
December period. 

Q From December forward or backward? 

A No, from December through this -- about December 
10 or 13 -- sometime in mid-December until the closing -- 
concerning his clierts and I guess some of these discussions 
may have been after thst December 30 meeting but Mr. 


Silverman and I had gone to MIT together. We were not good 
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personal friends but felt somewhat of a camaraderie that I 
didn't necessarily feel with some of the other attorneys. 

Q Do you recall any specific conversations with 
Mr. Silverman wich regard to his clients? 

A I do remember Mr. Silverman telling me, and this 
frankly atic late as early February, that he was going to 
recommend to his clients to sign the agreement and that he 
felt it was in their best interests. 


Excluding for the moment the meetings of January 


15, 1971, February 5, February 8, February 11, can you 


describe in general your activities from January 1, 1971 
until February 11, 1971 in connection with this transaction? 

A Well, they were similar to the ones I outlined 
during the November-vecember period but they took on a 
greater burden. Eventhough the December 31 agreement may not 
have been a legal binding obligation Mr. Risher and I both 
realized that any operational profits and losses that 
occurred after that period were going to really accrue to the 
successor corporation, and so we became very much involved | 
from that day forward with all of the operations and factors 
and things the firm was involved in. 

On top of that, of course, there were continued 


negotiations with various people including with Mr. Gross, 


primarily through his attorney. There were numerous meetings 
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-with the New York Stock Exchange. Some time during this 
period Mr. Risher and I were informed that we were going to 
have to take a New York Stock Exchange member's examination 
and we actually ended up during this period having to go to 
school, classes on afternoons and weekends and some evenings 
and ieeands to study for an allied members' exam whick we 
took prior to the February 11 date. 

Q Did you attend the meeting at Mr. Mandel's office 


on January 15, 1971? 


BR. OV@s,. } did: 

Q Who was present? 

A Mr. Mandel, Mr. Gross, Mr. Persky, Mr. Risher and 
myself. 

Q Describe what took place at that meeting. 

A The original purpose of the meeting was to review 


the present financial position of the firm as of that date, 
and then hopefully to see if an agreement or a settlement 
could be reached with Mr. Gross so that he would be a party 
to the agreement. It became apparent very quickly into the 
meeting that Mr. Gross and M~. Man¢el were not interested 
in the financial picture of the tirm, but only that they 
felt that Mr. Gross was entitled to a position that we dis- 
agreed with in terms of a senior claim and receipt of some 


form of cash payments for his capital position. 


u fF ee 
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Q Perhaps I have jumped the gun because you have 
talked about -- before January 15, 1971, had there been 
discussions with regard to Mr. Gross? 

A There had been -- Mr. Gross' name had come up at 
many times at the meetings with the limited partners. Mr. 
Richenthal, Mr. Steefel to a somewhat lesser extent, Mr. 
Abrams I believe, Dr. Philip Shulman, who was one of the 
limited partners, had often, on practically every occasion 
when the financial circumstances of Neuburger, Loeb were 
brought up, had commented that they felt -- personally 
believed that Mr. Gross was in some way responsible to them 
for the losses that had occurred, because he had been the 
Managing partner during the time when these lusses were 
realized and one or two occasions I believe Mr. Shulman 
even stated that they felt it was wrong for him to have 
resigned when he did. 

So there were numerous statements by those 
people that they felt that Mr. Gross was certainly not 
entitled to any superior claim, ie, receive cash or something 
like that, and that they felt that he in some way or other 
was responsible to them for some of the financial losses 
that the firm had incurred, and ‘hat as a result they felt 
had, you know, encroached upon their capital positions. 


Q Did you personally have a position with regard to 
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2 what the limited partners and various people you described 

3 had stated? ° 
4 A Only indirectly. The only areas that I had any 
5 first-hand knowledge of were the basketball people, and some 
6 of the operating problems and conditions of the firm. 

7 The loans that had been taken out for the basket- 
8 Hayt team, which had not been reported to the Exchange, were 
9 in my opinion illegal as far as the Exchange was concerned. 
10 I don't know what the financial implications might have been 
11 but as far as I had seen, it had never been reported as an 
12 obligation of the partnership. 

13 I had no knowledge of.any of the other specific 
14 matters first-hand. Some of them were mentioned as names to 
15 me but I had no Plececinna knowledge of them. 

16 Q What I am asking is, did you express any opinion 
7 with regard to any of these things? 

18 | A No, sir. . 

9 | Q Did you also attend irae on February 5 and 

2 || February 8, 1971 at Golenbock & Barell? 

21 A I remember at least one meeting in that period 

22 to discuss once again a settlement with Mr. Gross. I do not 
23 have my own recollection now that it was at Golenbock & 

24 Barell. I assume it is the same meeting that has been 

25 testified to by other people here but I do recollect an 
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early February settlement discussion at which Mr. Mandel | 
was present. : 
Q Do you recall what took place at this meeting? | 
A The only specific thing I recall was at one point 
in time during these discussions I felt a siyh of relief 
because I iinuthe we had reached a settlement, and if I 
remember correctly, it was a settlement that was agreeable 
to the attornevs for the limited partners, who were the ones 
«hat were most vocal in their statements of not reaching 
any settlement with Mr. Gross. There was one that certainly 
was satisfactory to the corporation, frankly, the new 
corporation would have agreed to -- I don't want to say any | 
settlement but we had very little to gain or lose by the 
relative amounts of the settlement that were being discussed 
vis a vis Mr. Gross, and if I remember correctly, and I 
hope I am not misstating what Mr. Mandel said, I think Mr. 
that he would recommend acceptance of the 


Mandel stated 


settlement to his clients. That is the best of my 


recollection. And I thought we had in fact overcome the 
impass when -- I don't know if Mr. Mandel left the room or 
he discussed it with Mr. Gross, and if I ‘ouueene camel | 
for Sead cee I just don't recall now, the settlement 

that I thought might be accepted was turned down by Mr. 


Gross. 
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.@) Mr. Gross was not at the meeting? 

A I am sorry, I don't remember. . 

Q Do you recall Mr. Mandel leaving the meeting to 
make a telephone call? 

A I don't recall if he had to get on the phone or 
he took ii: Gross «side but as best I recollect there had 
been reason to believe we were close to a settlement, and 
it just didn't occur. 

fe) Mr. Muh, what if anything did you know about the | 
Buckley matter and its settlement before December 31, 1970? 


A Until I came to this courtroom this past couple 


of weeks, I knew absolutely nothing about the Buckley matter | 
| 


14 other than it was one of 15 or 20 lawsuits that Neuburger, 
15 Loeb & Co. had been involved in, and that one way or another 
16 it had been transferred to the corporation. 

7 Q Did you know of or authorize the preparation of 
18 Defendants' Exhibit xX, the draft complaint that's been -- 

19 A I am sorry I don't know what document. 

20 Q I can show it to you. 

21 THE COURT: Right here. 


(Document handed to the witness.) 


22 
23 Q -~- at or about the time that it was prepared? 
2A A I am sorry, when was it prepared? 

25 


I think it is dated in February, 1971. 


22 
23 
24 
25 
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A I have never seen this document. The only thing 


I am aware of is that sometime in February, I believe it was 
either Mr. Risher or Mr. Berkowitz commented to me that there 
was a potential asset of the corporation and that the corpora 
tion was goirg tv initiate a claim on that which involved 
Buckley and an assignment from Buckley against Mr. Gross, 

and I said, "That sounds like a very logical thing to do, 
let's do it," and I don't ever remember seeing any documents 
having any discussion on the Buckley matter, in fact, I 
trankly don't know what the whole thing was about at that 


point in time. 


Q Do you recall when your conversation with either 
Mr. Berkowi+z or -- I didn't catch the other -- 

A Mr. Risher. 

Q -- or Mr. Risher took place. 

A It was obviously prior to the filing and that 


date would refresh my memory. 


Q Was it before or after the closing of February 11? 

A I don't relate the two. I don't recall. I am 
sorry. 

Q ... it ever your intention to in any way use the 


Buckley claim to avoid having the corporation pay the defend 
ants in this case? 


A No, sir. 


17 


18 
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Q Mr. Muh, did there come a time when you became 
aware of a lawsuit in California between Messrs. Kayne and 


Sloane against Mr. Gross? 


A Yes. 
Q Do you recall when you learned of that? 
A I believe it was sometime in January of 1971. I 


was in very frequent communications with Mr. Kayne, as you 
might imagine, at this point in time. Spoke to him several 
times a week; and I believe in just the course of conversa~ 
tion he mentioned to me that, you know, "By the way Chuck 
and I are going to bring our action against Mr. Gross." 

1 What did you say when he told you that? 


A It really had no direct concern to me. Fred 


informed me of it as I think he might any matter between two 


people who had been close friends for 15 years. 
Q Did you in any way in your mind believe that it 
would affect Mr. Gross' participation in the transaction? 
fs No, if anything I would think it would do the 
opposite. It would get him more antagonistic. I didn't 
associate that with the corporation in any way. This went 
back to matters, as I understood it, that had to do a year 


before with Mr. Kayne and Mr. Sloane's original investment 


in the partnership and had nothing to do with the corporation, 


as best I know. 
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(9) Did you give Mr. Kayne or Mr. Sloane any encourage 


A No. Neither encouragement nor discouragement. 


Q Did there come a time when you became aware of 


on one iw) _ 
Sorento nN PRT ee Tn nia 


any correspondence between Neuburger, Loeb and Rafkind & 


Co. with regard to Mr. Gross? 


A Yes. And again I am not clear on the dates. I 
remember Mr. Berkowitz' office was near mine and again I saw 
Mr. Berkowitz daily, and I recall on one occasion Mr. 
Berkowitz showing me two letters. One I believe from Rafkind 
& Co., requesting customary clearance, and a second was a ! 
reply letter. I guess the first letter was directed to Bob 


Neuburger and Mr. Berkowitz had drafted a reply. He showed 


me the letter. I don't recall if he had mailed it or not at 


ree 
> — Go 
ai sc nceeeospoe cei dent eset en iinet antec 


that time; but I do remember that he showed me the letter, 
and the only thing I recall asking him is, is the letter 
18 accurate? And he responded, yes, it was. 

And he didn't ask for my permission or authoriza- 
tion but he did show me those two pieces of correspondence. 
21 Q Was it in any way your purpose or your state of 
mind that that letter be used to harm Mr. Gross? 


22 

23 A Not in any way. 
24 Q Did you attend the closing on February 11, 1971? 
25 


A Yes, I did. 


A 3°85 


4813° 


1 mbrm 32 Muh-direct 

2 Q What did you do at the closing if you will just 

3 give us a general description? ‘ 
| 

4 A Well, it was an unusual meeting in that it was 

5 somewhat disorganized, and I don't mean that in any sense | | 

6 that things weren't being accomplished bvt there were 

7 numerous meetings going on, there were people in two's and 

8 three's getting together. There were voluminous documents 

9 to be signed, to be collated, agreements to be exchanged; an 

10 so there was just all types of activity going on in differen 

ll locations. The center of it was, of course I think, the 

12 library or conference room of Finley, Kumble and that is 

13 where most of the activity took place but there were quite 

14 often side get-togethers and side aainetoue to get other 

1§ documents arranged and signed and so forth; and I spent the 

16 majority of the time really just signing documents and 

17 quickly, you know, looking them over once again, and trying | 

18 to get everything expedited as quickly as possible. 

19 THE COURT: Mr. Glatzer, you are going to be eid 

20 time yet, I assume? 

21 MR. GLATZER: Probably no more than ten minutes. 

22 THE COURT: Do you want to go on until 5, is 

23 that your thought and then we will recess for the day? 

24 MR. GLATZER: That will be fine with me. 

25 THE COURT: All right, go ahead. 


to 
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Q At or during the closing did you become aware of 
any problem with respect to an opinion letter? 

A Yes. At some point during the closing proceedings 
Mr. Burak of the Rosenman firm stated that he would not issue 
the opinion letter that had been expected of him. 

Q Did you hear him say that? 

A Yes, I don't know his exact words but it was to 
that effect. I believe it was in the library or conference 
room when he made that statement. 

Q Before February 11 and before you attended the 
closing, were you aware of any problems at all with regard 


to the opinion letter? 


A No, sir, I was not. 
Q What happened after Mr. Burak made his statement? 
A Well, as you might imagine, I think there were 


15 attorneys present, and as a result there were about 15 
conversations started all at once, of which frankly the 
implications of what he had said did not dawn on me at that 
point in time because to me this was a procedural matter 
and with 15 other law firms approximately in the room, I felt 
certain somebody would be able to issue such a letter. 

I guess it was an hour later the Finley, Kumble 
firm did pass an opinion letter around the room for all of 


the attorneys present to review, and that letter was used for 
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2 the closing. 

3 Q All right. Do you know how it came to pass that 

4 the Finley, Kumble firm prepared the opinion letter? i | 

5 A No, I could make an assumption but I personally 

6 did not know. I assume that -- 

7 THE COURT: Do not assume. 

8 Q No, don't. 

3 THE COURT: Go ahead. 

10 Q Did you have any discussions with Mr. Persky or | 

11 Mr. Bamberger during the myeting with regard to the opinion | 

12 letter? | | 

13 A Not with Mr. Bamberger. I may have asked Mr. | 

14 Persky -- I am really now reaching in my imagination -- 

15 you know, into my memory. 

16 Q Not your imagination. 

17 A Because logically I think I would have turned to 

18 either Berkowitz or Persky and said, “Okay, you know what 
happens now?" I don't recall any specific conversation. I 
just know intuitively I would have done that. But I do not 

21 recollect any specific conversation as a result. I do 

22 remember that an opinion letter was issued an hour or so 

23 later or some time period later. 

2A Q Did you personally have an opinion as to whether 

5 that letter was valid? 
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A Oh, definitely. 
Q Or as to whether th. transaction itself was valid? 
A The fact that Mr. Burak -- 
18) Wait. 
A Well, yes, I did. 
Q What were the reasons? 
ie Any concern that might have been in my mind was 


totally dismissed when Mr. Burak, who had not issued the 
letter, allowed his clients to sign the letter. As far as 
I was concerned, that was by- itself probably sufficient 
reason, logical reason, maybe not legal reason, for me to 


Say whatever his reasons, motivations were for not issuing 


it, they couldn't have been very great. Obviously the fact 
that the Finley, Kumble firm issued a letter was very 


important to me, ,Jbecause it was a firm that I respected, and 


| 

Bob Persky was an individual that I had respected and they 

issued the letter. | 
It was further in effect guaranteed in my mind | 

it was no problem when none of the other attorneys in the | 

room, all of whom read this document, all of whom either 

were present or were in the same set of offices when Mr. 


Burak made his statement, all of whom accepted the new 


opinion letter, all of whom either signed or allowed their 


clients to sign, and then frankly, the fact that the New York 


19 
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Stock Exchange, the American Stock Exchange, all saw the 
agreements, had it to review for a period of 40 days, never 
commented; the fact that there had been a statement by Burak 
that he would not issue it, it was issued by somebody else, 


at that point in time and until this entire proceeding came 


about was so inconsequential that it meant absolutely 
nothing to me. It was strictly a procedural matter. 


Q Was there any other reason relating to Mr. Mandel 


and Mr. Gross? 


A No, sir. Well, you say relatingto them. 
Q Relating to that statement. 
A At the January 15 meeting that I referred to 


earlier, I believe Mr. Mandel stated that he would get an 
injunction against the closing, and that had been of great 
concern to me and the fact that we closed and he didn't seek 
an injunction again further alleviated any concerns in my 
mind that there was anything illegal about the transaction. 
MR. GLATZER: Your Honor, I do have one other 
area that may take a few minutes, so I don't know if I 
should -- 
THE COURT: Why don't we recess for the night. 
10 o'clock in the morning. 
(Adjourned to Wednesday, July 23, 1975, at 


10:00 o'clock, a.m.) 
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- complaint. Now, a civil complaint is a pleading alleging 
3 | a cause of action and certain grounds for relief. 
4 MR. GRUTMAN: I have not seen the document, the 
3 information comes to me from other sources in my firm but I 
6 | am told that it was a public matter open and notorious in 
7 | November of 1971, which preceded Finley, Kumble being 
8 | brought into the case by several months. 
4 | THE COURT: I will await -- 
10 | MR. GRUTMAN: It was the Galanos-Yamada investiga- 


tion, your Honor, and it was also the subject of an article 


12 || in New York Magazine at about that time. These are matters 
13 that we can all take recognition of involving Richardson 
\ 
14 | Dilworth and Evans and many people who were swindled in this 
15 Takara Partners-Galanos-Yamada matter. I think we can also 
16 | take notice of the fact that many attorneys in New York 
7 City represented people called before the SEC in that matter 
18 | THE COURT: We can take such notice, including 
| 19 the Court. 
| 20 | MR. SHAW: The Court as well as myself at the tir: 
| 21 and I remember this vividly. 
| 
2 | ROBERT MUH, resumed. 
23 DIRECT EXAMINATION CONTINUED 
2A BY MR. GLATZER: 
25 Q Mr. Muh, during February, 1971, did you have 
i 
i 
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2 meetings with the New York Stock Exchange? 

3 A Yes, there were numerous meetings, probably an 

4 average of once or twice a week with both the New York and 

5 || the American Stock Exchange. 

6 || ie) Did there come a time during February, 1971, when | 
i 1 you were advised by the New York Stock Exchange that they 

8 | were compiling any report based upon the transactions that | 
9 were carried at Neuburger, Loeb? | 
10 A Yes, Mr. Dilger of the staff of the Exchange 

4 eine that he had to prepare a summary report to the 

12 Admissions Committee of the New York Stock Exchange concernin, 
13 this transfer, proposed transfer, so that it could be used 

14 as one of the major in-puts to the Admissions Committee for 


their vote, which I believe was on February 10, as to 


16 whether or not the new corporation would be admitted as a 

| 
7 | member of the New York and American Stock Exchange. 
18 Q Do you of your own knowledge, know te source 
| of the information that was to be contained in t:2:. report | 
20 | that Mr. Dilger referred to? 
a | A Yes, a substantial portion of that information | 
22 was provided by Mr. Risher and myself, since we were the 
2 || principal individuals that were in New York with the new 
2 || corporation and we readily provided him with whatever 
25 


| information and answered whatever questions we could; so we 
1 
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provided, I suppose, most of the information and answered 
most of his questions. 

Q Do you know when the report was prepared? 

A I don't know the exact date of preparation. I 
know it had to be around that February 5 through 10 period. 

Q Mr. Muh, I am going to show you a copy of a docu- 
ment which has seoudeuuae been marked when Mr. Fitzgerald 
testified, as, I believe, Plaintiffs' Exhibit 104, and ask 
you if you have ever seen this document before. 

A No, sir. 

Q Would you look at it and tell me if you are 
faniliar with the contents of the document? 

A The vast majority of it, yes. 

0 Is the information contained in the document 
the information that you gave to Mr. Dilger and Mr. Risher 
gave to Mr. Dilger? 

A We gave him considerably more information, but 
a substantial portion of this is based on material that we 
and other people that we directed Mr. Dilger to in the 
partnership provided to him. Some of the financial informa- 
tion was provided by the controller's department of the 
partnership. 

MR. GLATZER: Your Honor, I would like to offer 


this in evidence, although this is not the copy tha’ 
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marked by Mr. Fitzgerald. It has been authenticated by Mr. 


Fitzgerald. 


MR. MANDEL: Is there a copy of this already in 


evidence? 


it is not in avidence. It has 


MR. GLATZER: 


No, 


It was authenticated by 


been marked for identification. 


Mr. Fitzgerald. 


MR. MANDEL: There was an objection made. 


MR. GLATZER: Made by you, I believe. 


MR. MANDEL: Your Honor, I will adhere to that 
objection because the information contained in the document 
does not come from the Stock Racha, which has no personal 
knowledge, but comes from Mr. Muh and Mr. Risher, admittedly. 
so that the information in the document is hearsay. 

THE COURT: I will sustain it. 
MR. GLATZER: I believe it is a document made in 


the regular course of business by the Stock Exchange. 


| 
I will 


THE COURT: Ne, I wouldn't so construe it. 


sustain the objection. 
Your Honor, could I be heard just 


MR. SHAW: 


briefly? I offered this document originally and I. think 
on the issue of whether or not there was a conspiracy, the 


fact that these two gentlemen went to the New York Stock 


Exchange, and made disclosure which I believe can be 
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| 2 | characterized as full, is relevant, not so much on the truth 
3 of what was said but on the fact that they made these | 
4 | representations to the Exchange, so I should suggest that it 
5 be received. i 
6 THE COURT: That can be competently proved through, 
7 | this witness' testimony and does not need an Exchange or | 
8 hearsay instrument to prove it. | 
9 | MR. SHAW: The document is very lengthy. That's 
10 | the only point, your Honor. 
u | THE COURT: I sustain the objection. 
12 10) Mr. Muh, can you recall specifically the informa- 
13 tion with regard to the transaction that you gave to the 
14 | Exchange? 
15 A I am sorry, I don't understand. , 
16 | 0 Can vou recall information that you gave to Mr. 
17 Dilger during February 19 -- 
18 | MR. MANDEL: Your Honor, excuse me, we are all ! 
19 anxious to save time, and in the interests of saving time 
20 1 I will withdraw the objection and let the document come in. 
21 | THE COURT: It may be received. 
ae | MR. MANDEL: Will that save time? | 
23 MR. GLATZER: Yes, it will. I will remark it as 
2A an exhibit since we don't have the other one. : 
25 | MR. MANDEL: It is up to you. | 
| | 
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2 } I think it would be fair to provide that this 
3 || document does not prove the truth of what was stated therein 
4 1 but merely that Risher and Muh made the statements to the | | 
5 Stock Exchange. 
6 THE COURT: It is the recollection of the author 3 
7 of the memorandum of what Risher and Muh said to him, among 
8 | other things, I take it. 
9 MR. GLATZER: That's correct, your Honor. 
10 THE WITNESS: If I may, your Honor. 
6 ; (Additional Defendant Kayne Exhibit L 

12 | received in evidence.) 
13 | Q Mr. Muh, did you become a shareholder of Neuburge: 
14 Loeb & Co., -inc.? 
15 | A Yes, I did. 
16 | Q On or about what date? 
| A February 11, 1971. 
18 ! (9) How many shares did you own as of that date? 

i 
19 A 200,000 shares which represented approximately 
a | 16 percent of the outstanding common stock, but a higher 
21 percentage, approximately 27 percent of the voting -- 27 to 
22 | 30 percent of the voting common stock. | 
— fe) How much did you pay for the stock? 
2 || THE COURT: How much did you say? 
5 THE WITNESS: About 27 percent. | 
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A I paid the minimum investment allowed by the New : 
| 
York Stock Exchange which was $10,000. 
Q Can you describe the circumstances under which | 
that payment or that price was fixed? 
A It was a legal requirement of the New York Stock 


Exchange. In order to be a principal of a member firm you 
must have a minimum investment of $10,000. The Exchange, 
through Mr. Dilger, had very strongly urged and requested 
that I invest substantially more, but could find absolutely 
no justification, and were able to convince him or at least 
we carried the day we would not have to invest more than the 
$10,000 which was the legal minimum. 

Q At that time, did you have an opinion as to the 


value of the stock -- 


A Yes. 
QO -~ that you purchased. What was your opinion? 

| 
A From an accounting standpoint, I felt it was 


: | 
worthless; that there was substantial goodwill on our balance} 


i 


sheet, and that there was no net worth to the stock itself. 


Q Did there come a time when you sold the stock? 
A Yes. | 
Q What did you receive in payment for the stock? 
A I received a total of $400,000, which was a | 


combination of cash and notes. 


18 


19 
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Q You were here when Mr. Risher testified as to the 
circumstances under which the stock was sold; . correct? 

A Yes, I was. 

Q Did he accurately state those circumstances? 

A Yes, he did. 

Q When did Risher- Muh & Co., Inc. cease to be 
engaged by Neuburger, Loeb? 

A Approximately February 197i. 

Q During the time that Risher, Muh & Co., Inc. 
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was engaged by Neuburger, Loeb, to whom were the payments 


made by Neuburger, Loeb? 


A To our corporation. Our firm had been retained, 


the monthly fee was paid to our corporation, and strictly to 


our corporation. 


Q Was any remuneration at all received by either 


| 


4 


you or Mr. Risher directly from the partnership or indirectly 


from the partnershio during that period? 


A Not to the best of my recollection. 


It may have 


been some expenses like my trins to Buffalo that they paid 


but I don't remember any direct consulting fees being paid 


individually. 
fe) Or salary or anything of that sort? 
A No, we were never employed employees or partners 


of the partnership. 


i 
t 


MR. GLATZER: I have no further questions,your Hor 
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2 || CROSS EXAMINATION | 
3 || BY MR. GRUTMAN: | 
4 | Q Mr. Muh, you have testified concerning your | 
5 ! presence at various discussions that were had between 
6 H December and the transfer agreements’ closing on February 
7 11, 1972, is that correct? | 
8 | A Correct, yes. 
] 9 | Q Do you recollect during those discussions any | 
10 | mention having been made of the attitude of the limited and | 
11 | general partners concerning Charles Gross? | 
12 | A Yes. There were several meetings of him. | 
3 | MR. GRUTMAN: I am reading from the Muh , 
| 14 deposition, Mr. Mandel. | 
15 MR. MANDEL: No, I don't believe you are allowed | 
16 | to do that. 
17 MR. GRUTMAN: All right; very well. 
i MR. MANDEL: They are not adversaries. | 
19 Q Mr. Muh, do you recollect what the discussion . 
20 | was when you were at the offices of Stroock & Stroock & eon 
1 | 
21 | concerning Mr. Gross in October or November of 1970? | 
“2 A I have a feeling that the date is wrong. 
23 || Z had numerous date errors in my original deposition in 
24 | terms of months so I am not sure which particular meeting | 
| 
P25) | you are referring to. Could you be more precise? 


= & & 


mbbr 2 Muh-cross 4829 
Q All right. I am referring to a meeting which 


was held at the office of Stroock & Stroock & Lavan in 


(1970. 


A Right. 

Q Do you recollect what was said at that meeting 
concerning Charles Gross by the representatives of the 
limited partners? 

A I don't recall a specific meeting. I do recall 
that the Messrs. Steefel and Richenthal stated on 
numerous occasions, and I am not identifying at any one 
« session, , that they felt that their clients had been 
financially harmed by Mr. Gross, and thathe was not 
entitled to receive any cash payments ane other payments 
from the partnership as a result of merely because he had 
resigned. 

Q Apart from the fact of his resignation, 
do you know any statement that was made concerning the 
connection between Mr. Gross's activities and the financial 
state of the firm at this meeting? 

A They made many statements which, very honestly, 
they didn't give me factual backup, but they made many 
statements that indicated to me that they had reason to 
believe that he was’ responsible. 


Q Do you recollect whether or not at that meet- 
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there was any reference made to litigation on behalf of 
these people and the firm against Gross? 

A Yes. Mr. Richenthal, and I believe it was 
either Mr. Abrams or Mr. Eisenberg both stated that their 
clients would probably sue Mr. Gross. 

@) I believe you said that part of your 2xperience 
had been with McKinsey & Company. Did you have as part 
of your work a familiarity with balance sheets, profit 
and loss statements, and other financial documents? 

A Yea, 1 did. 

Q During the course of the discussions that 
we are inquiring about at the present time, between 
November and February, do you recollect any mention having 


been made about tax refund that might be due to some of the 


partners by reason of the losses sustained by Newburger, 


Loeb? 


A Yes. That came up on several occasions. 


Q At that time, did you make any expression of what 
you believed the treatment of those tax refunds would be? 

A I am not sure I understand the question. You 
say the treatment of the tax refunds. 

Q Did you regard it as an asset of the firm? 

A The tax refund itself? No, sir. 


Q Very well. 
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- ! A Not until we receive assignment. : 
| 

3 Q Prior to December 30th of 1970, did you have : 
} 

4 | any knowledge concerning the existence of something called 

5 || the Buckley claim? | 

6 | A As I believe I stated yesterday, I was | 

| 
7 || familiar with the name and the fact that it was one of a . 


long list of legal matters that Newburger, Loeb & Company 
was involved in, but I had no further knowledge of the 
10 matter. 


oa Q From some time in November to the date 


12 || of the transfer agreement, was the house counsel or 


13 inside counsel for Newburger, Loeb & Company Lawrence 


14 | Berkowitz? | 
15 | A Yes, I believe around December he became ~- , 
16 Q I think he testified that he came to work 
7 | somewhere in the middle of November. 
18 || A November? Fine. 
19 Q And after the transfer agreement, was 
2 || Lawrence Berkowitz the inside or house counsel for the 
t corporation? 
22 A Yes,sir. | 
2 | Q During the time that he was both house counsel 
24 for the partnership as well as house counsel for the 

| 
25 t corporation, did Mr. Berkowitz have authority to handle | 
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litigations and litigation matters on behalf of the firm? 
A Absolutely. 
0 You are not a lawyer or trained as a lawyer, 


is that correct? 


sir. 
you expect Mr. Berkowitz to represent the 
partnership when he was counsel for the partnership and the 


corporation when he was counsel for the corporation in 


matters tha- were litigated matters or relating to liti- 


gating matters? 
A Yes, except as he felt that he should 


designate someone else to do so. 


Q Lastly. I think you have said that Fred Kayne 
is someone who went to MIT with you and whose roommate 
you were, is that correct? 

A We weren't roommates but we were good friends. 

Q At some time or other, did you learn from 
Mr. Kayne whether or not he and Mr. Gross had had a dispute 
concerning Mr. Kayne's involvement as a partner in Newburaer, 
Loeb? 

A If by that question you mean concerning his 


becoming a partner, yes, I did. 


Q That is correct. Did Mr. Kayne, prior to 


February 11, 1971, ever make mention to you of what he 
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2 | intended to do about that dispute? , 
3 A Yes, he discussed it with me probably on two | 
4 | or three different occasions prior to February. : 
5 | Q What did Mr. Kayne tell you the subject of the , 
6 | dispute -- 3 
7 THE COURT: When did you discuss it? 
8 | THE WITNESS: The first occasion that I recall 
9 | is probably in June of 1970. | 
10 | THE COURT: All right. , 
\ 2 | 
il 9) Did Mr. Kayne ever tell you that he was going 
2 | to sue Mr. Gross? 
| 
13 | A He initially told me he was cor.sidering 
14 || suing Mr. Gross, this was in June or ‘uly of 1970, because | | 
1 || he felt that he had been wronged financially through his | | 
i} 
16 ! investment in the partnexship, and he informed me some | 
7 time just prior or about the time, I quess it was January | 
18 of '71, that he was in fact following through on that 
19 course of action. , 
2 | Q And that he was going to sue Mr. Gross over | 
21 his inducement to come into the partnership? 
2 | A Yes. | 
| 
23 | THE COURT: Let's ask the witness, Mr. Grutman. 
2A | MR. GRUTMAN: All right, fine. 
25 Q What was your understanding? | 


~] 
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THE COURT: What were you told? 
THE WITNESS: It was just a general dis- 
cussion, and he merely said that there had been some 
2presentations made concerning the financial status of the 
partnership that he felt had been inaccurate, and in fact 
he said had been deliberately lied to. 
10] By whom? 
THE COURT: Did he say? 
A By Mr. Gross, and that he felt he had therefore 
a legal remedy. 
Q Insofar as your involvementin Newburger, 
Loeb & Co., Inc. did you ever encourage Mr. Kayne to sue 


Mr. Gross? 


A No, sir. 

Q On that? 

A I did not. 

Q So far as you know, did Mr. Kayne's disagree- 


ment or dispute with Mr. Gross concerning Mr. Kayne's 
inducement to come into the Newburger, Loeb & Company 


partnership have anything whatsoever tod with the transfer 


agreement? 
A None whatsoever. 
Q Did you ever ask Mr. Kayne to press that suit 


as a pressure point on Mr. Gross? 
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| 
2 | A No, Mr. Grutman. : 
3 | Q Did you try to us2 that suit as a pressure : 
i 
4 | point on Bleich and Donoghue? 
5 | A No, Sir. 
6 i Q Did you have ar connection or involvement 
7 | directly or indirectly in the ins _itution of that suit 
8 or its prosecution? : 
7 | A None whatsoever. | 
10 9) Didyou contribute to the cost: of that suit? 
ll A No way. 
QB | Q Were you ever consulted about the bringing : 
13 || of the suit as to whether it should be brought or not? 
14 | A No, sir, and I never saw the documents re- | 
15 | lated to it either. 
16 | THE COURT: Let me stop you just a moment. | 
ca MR. GRUTMAN: Surely. 
18 \ THE COURT:You had a cor versation with Mr. Kayne | 
19 || shortly before it was brought. Right? 
20 THE WITNESS: To inform mé -- 
| 
21 | THE COURT: What did he tell you and what 


| did you say to him on that occasion? 
THE WITNESS: Itwas something that was a matter | 


of fact conversation. I spoke to Mr. Kayne quite regularly | 


yo ©£ 2 8 


at that time, and he informed me that he and Mr. Sloane 
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were going to attempt to get there, I believe it was’ 
$100,000, I am not sure of the dollar amount, bac 


that it was obvious now they had lost their «niice invest- 


ment, and I guess until that point in time they didn't 


know if they had lost their entire investment, and it wouldn't: 
| 


have been utnil the transfer that they really would have 
} 
realized that their entire partnership investment had 
been wiped out, and that they were going to bring some 


type of California lawsuit. 


THE COURT: This is what you were told? 


THE WITNESS: That's all I was told, yes, 
your Honor. 


THE COURT: What did you say when youwere told 


THE WTTNESS: I genuinely don't recall even 
commenting on it because I did not associate it as any- 


thing that was of concern to me other than as a friend of 


Mr. Kayne's. 

THE COURT: What did you say that occasioned 
Mr. Kayne saving this to you? 

THE WITNESS: Your Honor, Mr. Kayne and I ha@ 
been very close friends for 15, 16 years. We are now 
ambarking on our first business venture together. 


It was just normal that this type of information would just 
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come out in normal conversation. 


THE COURT:Did he say "Oh, by the way, I am going 


to sue Charley Gross?" 
THE WITNESS: Yes, sir, it was a very casual 
thing. I don't know why he specifically volunteered it. 


I didnot ask but he did volunteer it. I remember the 


conversati-*. I don't remember the details of howit came up. | 


THE COURT: All right, go ahead. 
fe) You just told his Honor that when Mr. Kayne 
casually mentioned this prospective or incipient lawsuit to 


you, it had no connection with you, is that correct? 


A That is correct. 

Q Did it have any connection with the transfer 
agreement? 

A Not to my knowledge. 

Q .Or any problem concerning the transfer agree- 
ment? 

A No. 


THE COURT: He's testified as to what he knew. 


Q How long did the discussion take when Mr. Kayne 


mentioned the fact that he or he and Sloane were either bring- 


ing or had brought this action against Gross? 
A I really don't know. It was just a by the 


way, a couple of minutes, I really don't recall. 


| 
| 


| 
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Q When he mentioned it to you did Mr. Kayne say 
that he was going to use that suit in any way in con- 
nection with the transfer agreement? 
A No, he did not. 
Q Qrany problem connected with the transfer 
agreement? 


A No, he did not. 


Ces When that incidental intelligence about the 


California case against Mr. Gross was communicated to you, 
did you mention it to anybody else? 

A I don't know. I really don't remember. 
It was not a Significant fact at the time. 

Q Do you recall having reported it to 
Mr. Berkowitz? 

A I might have, Mr. Grutman. I honestly don't 
recall if I told Mr. Berkowitz or Mr. Risher. I might 
have. I just cannot tell you. > 

Q Do you have a recollection that you dis- 
cussed that suit with Mr. Persky? 

A No, sir. No recollection whatsoever. 

Q Or with Mr. Risher? 


A It is possible, being in the office next 


to Mr. Risher that it came up. I do not have a recollection 


of such a meeting but I can't say it did not happen. 


| 
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Q Other than the fact Mr. Kayne told you about thig 


private and unrelated dispute that he had with Mr. Gross, 
did he ever mention it to you again before the transfer 
agreement was consummated? 

A No, he did not. 

9 And do you have a recollection of him 
discussing it with you after the transfer agreement 
was consummated? 

A At various times, as things vrogressed, he 
told me ehae this happened or that hapnpened. I remember 
he told me that I don't know what month but some time in May 
or June ~- some time after the transfer he informed me that 
Mr. Gross had won a jurisdictional item on it, that they 
were going to all of a sudden have additional expenses and 
have to come to New York. 

He kept me informed of decisions and things 


along the way, yes, but again just for information pur- 


poses. 
Q And no other purpose, is that correct? 
A That is correct. 
Q Mr. Muh, did you and Mr. Risher, when you first 


were engaged as consultants for Newburger, Loeb, have 
it in your mind to steal the business? 


A Mr. Grutman, I have never had it in my mind to 
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steal anything. 

Q And in the work that you did for the partner- 
ship, did you exert your best efforts on behalf of the 
partnership? 

A Yes, sir. 

Q Did you ever enter into a conspiracy with 
Mr. Risher or with anybody to deprive Charles Gross, 
Mabel Bleich or Jeanne Donoghue of theeir capital? 

A No, sir. 

Q L.d you ever enter into a conspiracy to 
bring baseless litigation against Charles Gross and to 
tie him up in court for years and years? 

A No, wiz. 

Q Did you ever tell Charels Gross that you 
were going to wear him down by economic attrition? 

A No, sir. 

MR. GRUTMAN: No further questions. 
MR. SHAW: I just have one point. 
CROSS EXAMINATION 
BY MR. SHAW: 


Q I just have one point. I believe that you 


termjnated your employment by Newburger, Loeb some time 


October of 1972, is that correct? 


A I personally did? 


~ =: 2 Ss 
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Yes. 
Yes, that is correct. 


Prior to that time you had been a registered 


representative of Newburger, Loeb in the California office, 


is that correct? 


A 


For approximately six months prior to that 


date only, that is correct. 


Q 


When did you leave New York City and go to 


work in California ? 


A 
Q 
A 
) 
your sale of 
A 


Q 


Approximately April or May of that year, nee 
April or May of 1972? 

Yes, sir. 

That is shortly after the transaction involved in 
your stock in Newburger, Loeb, correct? 


That is correct. 


When was the last time you had anything to doin 


a business context with Mr. Risher? 


A 


of the firn, 


That occasion, in other words, as an employee 


from April to '72 I was in effect working for 


Mr. Risher but I have not had any business transactions or 


dealings with him since the sale of May stock. 


Q 


Since October of 1972, have vou had any 


business dealings with Newburger, Loeb whatsoever? 


A 


None whatsoever. 
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+ i Q Since October of 1972, have you had any lengthy 
| 
‘ conversations with Paul Risher? 
| 
. | A No, to the contrary. 
o | Q Other than meeting Paul Risher -- 
6 
| THE COURT: What is to the contrary, you had no 
7 | 
| conversations or they were brief. 
8 
THE WITNESS: Mr. Risher has refused to meet wit! 
9 
me on any occasion since then. 
| 10 
THE COURT: 1 see. 
i | Q Other than meeting Mr.Risher since 
2 i 19727 
it A No, sir. 
14 ; ‘ mat 
Q And at the present time, is there litigation on 
a | your behalf where you are the plaintiff and Mr. Risher is 
16) || 
| the defendant? 
M | A Yes, sir. 
| 
ag Q And is that litigation presently pending? 
Gi A Yes, sir. 
| | 
| | | 
| = Q At the present time, is there litigation wherein 
a you are the plaintiff against Newburger, Loeb Corporation? 
22 j 
A Yes, sir. 
ge Q Is that litigation presently pending before the 
| | 
” | Ninth Circuit Court of Appeals? 
25 | 


| 
| A I am not positive of the identification but it 


~] 


to 


10 


21 
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is pending before some body. 
Q and is it correct that at no time had you -- 


THE COURT: Just a minute now. Since the 


door has been opened here, I want to know what this Litigation 


is about. 
MR. SHAW: All right. 

Q Does the litigation relate to the February 1972 
employment agreement? 

A Yes, it does. 

Q And does it relate to the February 1972 stock 
purchase agreement? 

A Yes, sir. 

Q And is the action in New York on a note 
given in relation. to the stock purchase agreement? 

A Yes, it is. 

Q And is the action in California in relation 
to a consulting free agreement given in relation to the 
transaction whereby you sold your stock in Newburger, Loeb 
to Mr. Risher and various other persons? 

A Without characterizing the specific trans- 
actions, one suit is as a result of the note I received from 
Mr. Risher and two other gentlemen. The other suit 
is related to a consulting agreement that I entered into 


with the corporation before terminating my employment. 


Muh-cross 


THE COURT: Mr. Muh, in a sentence or two you 


will probably do bater than the lawyers. Tell me what you 


are complaining about. 


THE WITNESS: I haven't been paid, your Honor. 
THE COURT: You haven't been paid on the 
consulting agreement? 
THE WITNESS: No, sir. 
THE COURT: Good for. you. 
How about you haven't been paid on the notes 
either? 
WITNESS: Partial payments have been made. 
COURT: So you are suing for the balance 


of the notes to get paid on the consulting fee? 


WITNESS: Yes, sir. 


MANDEL: May I interrupt for a sesond? 
What's the defense? 
MR. GRUTMAN: I don't think that's relevant. 
MR. MANDEL: I will ask it. 
MR. SHAW: He would be comvromising his 
position. 


THE COURT: Mr. Mandel can ask then. 


THE WITNESS: They are not qood, Mr. Mandel. 


MR. SHAW: The fact that they are in the Court 


of Appeals says something. 


17 
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Let me ask you this question, Mr. Muh: 


Is it correct that you have at no time sat down with 


Mr. Risher to discuss your testimony in this case? 


A 


That is true. 
THE COURT: Anyone else? 


MR. SILFEN: I just wanted to ask: Is it a 


fact,Mr. Muh, that you did not testify at the arbitration 


on behalf of plaintiff company or Mr. Sloane? 


THE WITNESS: That's true. 


MR. SILFEN: No further questions. 


CROSS EXAMINATION 


BY MR. MANDEL: 


‘2 


What is Mr. Risher's defense to your action 


on the merits, Mr. Muh? 


A 


I believe the principal defense is that 


there had not been proper approval on the sale of my stock 


to Mr. Risher by the Exchange, New York Stock Exchange. 


0 


A 


Q 


free will? 


cited. 


What other defenses, economic duress? 
No, sir. 
He didn't say that he didn't buy under his 


I don't believe that was a legal defense 


Did he say that you had misinformed him in any 
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way about the transaction? 
A There were some statements that there was 
some information concerning the California office that 
was not readily available to him. 
9) That you had withheld from him? 
A I genuinely don't remember if that was the 
statement or not. I believe the principal defense was the 


lack of approval by the appropriate regulatory body. 


0 At least that's the one which got to the Court 


of Appeals? 


MR .SHAW: That is an unfair question, your 


A I am not an attorney, Mr. Mandel, but I 
believe -- 

MR. SHAW: I am in that litigation and -- 

THE COURT: It is withdrawn. 

MR. SHAW: There is a legal issue there, 
not a factual issue. 

Q I think that vou testified yesterday on 
direct that after the December agreement you knew you were 
running the business for the benefit of the corporation, 
because the corporation would be absorbing losses or getting 
profits from then on if the deal went through, is that 


right? 


= © @ & 
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A That is correct, sir. 
0 And even before the December 30th agreement, 


you and Mr. Risher were runnina the business, weren't 
you? 
A The statement “running the business” is I think 
a bit of an overstatement. There is maquestion that we 
had a very signfiicant in-put, but without exception, 
any decisions of any economic import were discussed with 
members of the Executive Committee of the partnership, 
and they were the ones who, upon agreeing with them or 
disagreeing and changing them and compromising would mak the 
actual decision. We had no legal basis for being able 
to take actions for the partnership, but you are right 
in saying that we had a very significant in-put from 
really November--December period up. 
Q In your deposition on page 70 and 71, © don't 
really want to read it word for word. 
MR. GRUTMAN: Just a moment, please, Mr. Mandel. 
Q Do you remember that one question I asked, 
page 71 -- 
MR. GRUTMAN: Just a moment. 
Q -- 71, line 3. 
MR. GLATZER: Your Honor, I have a copy for 


you. 
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THE COURT: It probably wil’? save time. 
I should have one here. 

(Document handed to the ‘ourt.) 

Q I am just getting to the guts of the matter. 
I am asking just one question and answer or two questions 
and answers. I said: 

“In any practical way you were managing" 
and you answered “Except, as I say, we had no 73¢al right 
to commit for the partnership and obviously didn't.” 

And I said "And you were simultaneously 
negotiating the deal, the details of the takeover," and 
the answer is "That is correct", those were accurate answers | 
you gave, is that tight? 

A Yes, sir, they are. 
Q And whatever managerial powers youhad, as a 
practical matter, before December, increased or intensified 


after December because you felt you wer2 operating the 


business for the account of your corporation at this time, 


is that right? 
A After December, definitely, yes, sir. 
Q All right. 
Now, yo. have just testified, I think in 
response to Mr. Grutman, about the book value of the 


stock you were buying and you wanted to buy it for less. 


| &gZao : 
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2 | I think I probably heard Mr. Risher testify along the | 
3 | same lines, but I ask you, Mr. Muh, fon't 16 > ,hat, | 
4 | regardless ox the book value ofthe stock, you rec’ 11zed this | 
5 | deal as one where there was an enormous potentiai for 
6 | profit fur you on the upside? 
1 | A If I had not felt that there was economic 
8 | potential, economic profit, Mr. Mandel, I probably wouldn't 
9 | have done it. 
10 0 ; And the reason why there was such a large | 
11 | petential for profit is partly leverage, you had only put in | 
2 | $10,000, but if you could turn the business around, you | 
13 | would own 20 percent of the business which had 5, 8, something 
14 | millions of dollers invested in it? | 
15 | A That's very accurate. | 
16 Q And as an experieaced or at least a trained | | 
i] | business person, vou knew what +)at could mean? | 
8 | A If we could be successful in making the firm | 
ly | econcmicaliy viable, I fully ‘understand it could mean a | 
20 significant personal reward. | 
a1 | Q And on the down side, the most you could lose | 
22 |) was $10,000, and you would be getting a pretty good s:lary | 
wal for your work, right? | 
24 A That's two questions, sir, and I disagree with | 
25 | the beginning portion. The most important thing I felt I | 
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opportunity to enhance your professional reputation. 
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2 | had at risk wasn't the $10,000 but was professional mputesicn./ 
3 || I had been and am today an consultant and someone who has’ | 
4 to go out and solicit business from corporations and pro- | 
5 | fessional people in the community; and the $10,000 was really 
6 minor compared to what I felt could be the risk profession- | 
“7 ally to my career, but I guess we had enough ego at the | 
8 time, maybe somewhat naive, to feel that we would be cap- | 
9 | able of turning it around. | 
10 Q The point is you would not have risked your | 
11 | a es if you didn't think there were very good chances | 
12 | that you would succed? | 
i | A That is correct. | 
| 14 | C And by succeeding, you would enhance your : 
| 16 | reputation and make large sums of money? 
16 | A Yes, sir. | 
i7 Q Those facts, I guess you will agree with me, i 
18 | provided a very strong incentivem your part to want the 
19 || deal to go through? 2 * 
| 
20 | A Yes, sir. } 
| 
2) | Q If this deal had collap.ed, you would lose 
an opportunity to make a tremendous amount of money, and an 


A Well, if the deal had not gone through I 


would have been in the same position that I had been prior 
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to it but, yes, I did view this as a significant personal 


opportunity. 


4 I cannot disagree with that. 
! 
| 


Q You were in effect running the business in 


December when the Buckley matter was settled? 


A Along with Mr. Risher. 


} 
| 
| 
8 | Q Mr. Risher? 
| 
| 


9 A Yes, sir. 

10 | Q And Mr. Risher was associated with you through- | 

11 || out December in your effort to buy the business? 

12 ! A Yes, sir. 

13 | Q So was Mr. Kayne througnout December? 

14 | MR. GRUTMAN: When, throughout? | | 
15 | Q Throughout December. | | 
16 A I don't believe it was the entire month, | | 
7 | pe, Bix. | 

18 || It was a significant period but I don't believe : 

19 it was the entire month. | 

20 | Q You remember the submission to the Stock | 

21 Exchange, December 17th? : 

22 A Yes, sir. | 

23 | Q Which has been put into evidence here which | 

24 had attached to it Mr.Risher's handwritten notes of | 

25 who is getting what, and Kayne was in there for the same 


A 332? 
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2 | as you and -- | 
3 A I think I do, yes. Your statement is correct. | 
| 4 | I don't remember the document. The statement is cor- | 
5 | rect. 
6 ! 9) So at least by December 17th Kayne was already 
7 | in there fully with you and Mr. Risher? 
8 A That is correct. | 
9 | Q You were associated in that effort, and you were 
10 | represented in that effort by Mr. Sadie: is that right? | 
11 | A T am sorry, I don't follow. In which effort | 
12 | are you referring to? | 
13 | Q The effort to buy the business or to make | 
14 | the transfer agreement go through. | 
15 | A The firm of Finley, Kumble were the corpor- | 
6 | ation's counsel, yes, sir. 
W Q But there was no corporation until the end of | 
| 18 December? | 
19 A I am sorry, the contemplated corporation. | 
20 | Q So Finley, Kumble represented you and Mr. Kayne | 
21 | and Mr. Risher and the other people who were going to form 
oe the corporation, because Finley, Kumble did represen’: | 
| 25 somebody in the negotiations, right, in December” | 
A | A Yes, to me it was always the corporation even | 
25 | though you are pointing out that legally it hadn't been | 
| 


=e 
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formed but you are correct. 
Q And in the course of your work you met with 


Persky from time to time? 


A Yes, sir. | 
9) And you attended meetings with him? 

A Yes, sir. 

Q And you said I think at one point that over some 


months therewere hundreds of mecings between you and Risher 
and Persky and representatives of che various factions who 
would be involved in this deal? 

A Yes, sir. 

@) And at least beginning in December at 
these meetings Persky was representing the future incor~ 
porators, right? 

A Yes, sir. 

Q You are aware, are you not, that the Buckley 
matter was settled by Persky, the papers were signed towards 
the end of December? 

MR.GRUTMAN: No, December L7th. 
MR. MANDEL: No. 
MR. GRUTMAN: The lease is dated December 17th. 


Closing state cent is December L7th. 


MR. SHAW: The memorandum from Berkowitz is tha! 


19 
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MR. MANDEL: I believe that the papers were 
signed on December 30th, or exchanged. We'll -~ 

THE COURT: This need not be on the record, 
all of this back and forth here. 

MR. MANDEL:%:°.Rothm=r is looking for copies, 


and we will bring that out in a moment. 


Q You have heard chat Mr. Risher was consulted abou 
| 
| 
the Buckley settlement, i. testimony in this courtroom, have 


you not? 


A Just here, vas, sir. 


= 


MR. MANDEL: Your Honor, I would just like to 
put a few facts on record here, recite them to the witness. 
THE COUPT: hs a frame of reference te hin, 
is that it? 
MR. MANDEL: It has t’ de: with the Buckisy 
settlement, and it may refreshhis recollect*on. The 
note of Mr. Buckley is jated December 30, 1970. 
MR .SHAW: Will you refer to exhibits by 
number, please? 
MR.MANWEL: P-47, the note of Mr. Buckley, 
is dated December 30, 1970. The general re‘ease signed 
by Leo Stern as a partner is dated Dacember 24th. | 
MR. SHAW: What e.hibit? 


MR. MANDEL: That's P-.. page 3. 
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For the present moment rather than waste time 
and search further I will leave it at that. 

Q What I am saying to you is you had a division 
of work with Mr. Risher, is that right? 

A Yes, not a formal delineated one but clearly 
there was so much to be done that we didn't -- did our best 
not to overlap our activities. 

Q And as far as you are concerned, Risher's 
handling of the Buckley matter was within his authority? 

A Or Mr. Berkowitz's handling, yes, sir. 

Q And Berkowitz was also a member of your pur- 
chasing group, at least afterDecember i7thn, eight? 

A As a minority shareholder, yes, sir. 

Q And his name also appears on that letter to 
the Exchange, and he was also working for the partnership 
during December subject to your instructions and control 
and those of Mr. Risher and ultimately of the partners, 
right? 

A Not subject to our control but certainly to our 
influence, yes, sir. 

Q and he did bring things to you for approval and 
expressions of opinion during that period? 

A We had made it very clear to not only Mr. 


Berkowitz but to all the general partners that we really 
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insisted on being informed of whatever they did, s-. yes, he 
would just normally have shown any of these types ef things 
to either Mr. Risher or myself. 


Q All right. On December 30th a preliminary 


i 


i 


agreement was signed, and in that agreement do you recall that 
| 


no provision at all was made for any kind of payment to 
Mr. Gross? 

A I remember that subject coming up. i don't 
recall whether that was in fact in the December 30th 
atveanont os not. I remember the subject being raised by 
Mr. Richenthal, that the limited partners felt that Mr. 
Gross should not gét anything. 

(a) And you went along with that on the December 
30th agreement and so did Risher andso did Kayne, right? 

A Yes, sir. 

Q And later there car2 a time when a lawyer 


for Mr. Gross appeared on the scene named Mandel, is 


that right? 
| A Yes, sir. 
9 And thinas changed at least a little bit? 
A Yes, sir. 
Q Is that right? You recall that somehow or 


other, you came to a meeting on January 15th bringing with 


you or coming with Mr. Perskv and Mr.Risher, and you met at 


{ 
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2 Mr. Mandel's office with Mr. Gross? | 
3 | A Yes, sir. | 
4 | Q Do you recall whose suggestion that was? 
5 || A No, sir, I am afraid I don't. : 
6 | Q At least by that time you wanted Mr. Gross to 
7 | come along and consent in some way? 
8 A Oh, yes. : 
9 | Q To the provosed deal? ! 
0 A Yes,sir. 
na Q What happened between December 30th and January — 

= | 15th to change your attiude towards Gross? , 

13 A Sir, my attitude never changed. At the enciber | 
14 | meetings, I must admit I acquiesced to the wishes oe ! 
15 statements of the limited partners. I had had very minimal , 
1€ | personal dealings with Mr. Gross and I personally having not | 
17 | been a partner —— lost any money in the partnership, | 
1$ | as far as I was concerned Mr. Gross should have been | 
19 | treated as a general partner along with all the other | 
20 | general partners in the transaction; but I felt that 
21 there was something that was out of my jurisdiction, that 


if there was a dispute among the members of the partnership, 


if the members of the partnership said that they did not 
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want to include Mr. Gross, I must admit I just acquiesced 


| 
| 
| it was somehing I did not want to get involved with, and 
| 
| 
| 
| 
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and went along. There was no question in my mind that 
I would have preferred to have had no loose ends from a 
business standpoint, and to prevent any future problems 
down the — 

Q Well, Mr. Muh, what happened between December 
30th, when the deal was going to be done without Gross, and 
January 15th, when you came to Mr. Mandel's office with 


your attorney Persky, and your colleague Risher, and you 


tried to work out a deal with Gross? Maybe you don't 


remember. 

A I don't know if you are referring to some- 

specific,sir. i don’t recall. 

Q You don't recall what change occurred? 

A No, # ir. 

Q - You do recall, do you not, that at the meeting 
in Mr. Mandel's office, there was discussion about claims 
against Mr. Gross? 

A I believe there were, yes,sir. 

Q You are pretty sure of that, aren’t you? 

A Yes. 

Q And one of the claims that was mentioned, 
specific claims were mentioned and discussed, right? 

A yes,sir. 


Q And Mr. Mandel said in effect they were hog- 


| 

| 
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2 ! wash, we count them for nothing, right? 
3 | A I believe you did, yes, sir. 
4 | a Which you either accepted or didn't accept, | 
5 | right? 
sl A Correct. 
7 | Q One of the claims that was discussed was the 
8 | Buckley claim, right? 
9 | A Mr. Mandel, I don't recall specific discussion 
10 | of the claims other than they were mentioned. There was 
rT | just Buckley claim was mentioned, I believe a city investigat- 
12 | ing claim was mentioned. I had no more knowledge of what 
13 | city ‘investigating claim was than I did of the Buckley 
14 matter. They were mentioned. | 
15 | They had specifici meaning to Mr. Gross. a 
16 | can only repeat. 
17 Q Who mentioned them? It wasn't Mr. Gross 
18 who mentioned -- | 
19 | MR. GRUTMAN: Let the witness finish. 
20 || MR. SHAN: The witness has been cutoff | 
21 | twice in a row, your Honor. 
22 | MR. MANDEL: I apologize. , 
2 | A The whole discussion at your meeting was | 
oA an attempt to see if there could be a meeting of the minds, 
25 


and it was brought out that Mr. Gross had some 
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what he said were claims against the partnership and I 
believe it was Mr. Persky said "Well, members of the part- 
nership have stated to us that there are claims against 
Mr. Gross" and it was probably Mr. Persky who mentioned the 
city and the Buckley and any of the other matters, and I 
genuinely don't recall what they were. 
. 9 Were you interested at the time? 
A Mr. Mandel, I genuinely was interested only 
as it affected the corporation. I didn't feel that there 
was anything concerning disputes among the partners that 
would énd up coming back to haunt me. 
Q In the end, you knew the corporation was going 
to assume the liabilities of the partnership? 
A Substantially all the liabilitieis, not all, 
right. 


Q Yes. 


And if there were liabilities to Gross, the part 


nershiv might have to pay them, right? 


MR. GRUTMAN: The corporation. 
Q I mean the corporation might have to pay them? 
A If in fact there were valid claims, yes, sir.. 
Q And you were aware that at least on the books 


of the corporation there were substantial sums of capital 


shown for Gross and Bleich and Donoghue? 


| 
| 


i 
| 
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Yas, sir. 

Q In January, the latest figures you had, 
Isuppose showed Gross at about $256,000, is that right? 

A No, sir, I thought the figure was only in the 
150 range. I may be wrong. That's the number that I l 
remember. 

Q All right. 

But between Gross and Bleich and Donoghue, even 

at that number, we are talking about $300,000. 

A Yes, sir. 

( Which is a very significant fiaure. 

A Basec on the books, yes, sir. 


Q And you understood that if there were no off- 


sets, that some might have to be vaid by the corporation? 

A ves, sir. But I mustpoint out that whatever 
the legal or valid economic claims were, the New Yerk Stock 
Exchange at their insistence caused the corporation to 
carry those liabilities on the balance sheet. 

As a result, that money was not in effect 
capital of the firm. 

Q Except you had the money? 

A Well, we had the use of the cash but what I am 
saying is t'?re would have been no impact on the corpor- 


ation if, other than a cash item, there would heve been no -- 


| 
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from an operating standpoint, and it was very important to 
me, that whether they received payments in an agreement with 
the partnership or not would not have affected our 
ability to form the corporation and operate as a firm. 
I therefore had a fairly great incentive to want to have a 
settlement and have this done were so as not to bur’-n the 
corporation with what turned out to be substantiali, 
greater burden than I ever anticipated, but there was no 
real incentive on my part to quote ~-- you know -- not pay 
out ese to them" whatever that might be. 

Q Well, the New York Stock Exchange required you 
to carry che -- required the corporation to carry a 


reserve of $300,000? 


A I believe that's the nunber, yes, sir. 

Q But it did not require you to pay? 

A That is correct. 

Q So for the New York Stock Exchange capital 


reportirg purposes, your capital was aimishad by $300,000? 
A Yes, sir. 
9 But for operating purposes, you had the use of 
the money? 


A That is if in fact there was actual money 


there. Remember, there was a deficit net worth of 


$800,000, but vou are correct. 
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Q You had $300,000 more than if you had paid the, 


money out? 
MR. SHAW: Ob*ection. 
MR. MANDEL: No, that's -- 

A If we had written a check from the ccorporation 
for $300,000, clearly we'd have had that much less cash but 
we would not have had a change in the capital ratios and so 
forth as far as the exchange was concerned. 

Q : But there would have been a significant 


diminution if the value of the corporation, at least of 


$300 ,000? 
A Yes, sir. 
Q Yes. And vou were aware of that? 
Ves, sir. 
Q And you knew that the only thing that might a 


you from having to pay that out right away were these 
claims and offsets: at least, that's the way it sounded from 
what Persky was saying, is that right? 

A No, sir, that was not the only thing. In my 
mind -- you must remember -- Charles Gross -- 

THE COURT: Let's just stick with the 

question, Mr. Muh, so that we go along in a more orderly 
fashion. 


A I did not accept that $300,000 figure as 


' 
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being an actual valid number; so therefore it wasn't 


in my mind a questicnof needing offsets to come up with what 


if anything might be owed to these individuals. 

It was a very confusing matter. Mr. Gross 
wasnot the center of the universe at that point in time. 
He genuinely wasnt. He appears that way now and I don't 
want to harm Mr. Gross' ego in any way but that was just 
one incident during a very complicated, involved trans- 
action. i = as much involved with half a dozen other 
matters as I was with Mr. Gross, and so I didn't put that 
at the center of my universe and say "What are the 
implications and effects of Mr. Gross and his posiiton on 
averything else?" 

I look back on it now somewhat differently. 

Q All right. 

At any rate you heard Mr. Persky talk about 
the Buckley matter and other counterclaims, and you did 
not disavow what he said? 

A That is correct. 

Q And the import of what he said is if you 
don't go along with the deal we ‘ve gotthese other claims 
that will keep you from getting your money. 

MR. GRUTMAN: Objection. 


M@. SHAW: Who was this said to? 


oa 
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2 | 
| THE COURT: Overruled. : | 
3 
MR. GRUTMAN: The import. He is paraphras- | 
j | 
| ing that godfather business, Judge. 
5 | 
THE COURT: Either that is not, it is or isn't. | 
6 
| MR. GRUTMAN: All right. | 
a | 
| A It had been stated I believe by Mr. Persky and | 
8 | 
had been stated to him in my presence by other people that 
9 ' 
there were several offsets to whatever capital positions 
0 
there were, that would diminish whatever payments might 
| 
pa ' 
be owed to Mr.Gross, yes, that is correct. | 
12 . 
Q And that was said at the meeting to Mr. Gross | 
13 | 
and Mr. Mandel? 
14 | 
A I believe it was, yes, sir. 
1§ 
| Q Is it also fair to say that Persky said | 
16 
| that if we don't make a deal, you will have litigation about | 
We 
| 
| these matters? | 
| | 
i A Mr. Mandel, I genuinely don't recall who 
19 | 
| brought up the subject of litigation first. It was | 
20 | 
| discussed by both you and Mr. Persky, but the subject of | 
21 
possible litigation did certainly get mentioned and I don't |! 
22 
recall who first mentioned it. | 
23 
| THE COURT: If no deal. | 
% || 
| THE WITNESS: If no deal, yes, sir. | 
25 || 
| Q Did you have a conversation with Persky and | 
| 
| | 
id 
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Risher when you left my office? 
A I don't recall a specific one. I am sure 

we discussed. The thing that stuck in my mind from 

that meeting was the term that you, I believe, had mentioned 
about a possible injunction, and I was concerned and I do re-| 
call leaving, asking Mr. Persky whether in fact such a device | 
was available; and I think he told me yes, it was. 


That's the only specific conversation I recall. 


Q In connection with that, the injunction came 


up, I take it, because I said thathe transaction could not 
be carried out without the siqnatures 
Donoghue, is that right? 
A Yes,you did. You made that statement. 
fe) And there was some talk about an injunction 
in connection with that? 
A Yes, sir. 


Do you recall that Persky said he didn't agree 


Q He said the transactions could be carried out 
without their signatures? 

A Yes, he did. 

fe) Did vou have a talk with him sbout whether his 


opinion was right when you left my office? 
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A Not at that point in time, ne, sir. Obviously, 


I felt he wasn't lying t~ you, we did discuss whether or 
not you could or there was any validity to yur position: 
and I don't remember a specific discussion but it was Mr. 
Persky's opinion that the transaction you know was a legal 


one. 


10) Did he say I might he able to get an injunction 


based on the claim that I had made? 


A He indicaied that there was a possibility 


that you could get an injunction. We didn't discuss on what 


basis but he did say that there was a possibility. 

@) Is it true that you and Persky and Risher 
went downstairs on the elevator after leaving my office 
and right from the lobby of my building called Kayne 
and Sloane? 

A No, Sir. I have no recollection of that. 

fe) Would it refresh your recollection if I told 
you that's what Mr. Persky testified here? 

MR. GRUTMAN: Mr. Persky said he mace a 
telephone call, not that Nr. Muh was a part of it. 
THE COURT: All right. 


A I am sorry, I don't remember where I went 


after the meeting in vour office, sir, and I do not remember 


calling Mr. Kayne as a result of that meeting. 


(nr 
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0 Or Sloane? 
A Or Mr. Sloane, no, sir. 
fe) You have no recollection one way or the other 


about that? 

2 No, Sir. and I did not hear Mr. Persky's 
testimony so { -- if it's in disagreement, I :an only say 
what Tt remcmber. } 

8) You don't remember. 

THE COURT: Mr. ‘andel, befere you get beyond 
here, a point ti.at perhaps h-«6 escaped ne ur to something 
that happened here, «his instrument of December 30th, it is 
entirely silent as tu anyti “ng ..r Mr. Gross at ail? Ts 
that tie import of what you are erin,” 

Ma. GRI'TMAN: Shere is a schessle, vour 
Honor. 

MR. dA: There is a shcedule, your Honor, 
that sets forth this is a schedule of potential. 

THE COURT: And it is entirely silent as to Mr. 
Gross. 

MR. MANDEL: Let me answer your Honor's 
question. 

MR. SHAW: i. am sorry. I thought the Court 
had asked me a question and I am respording. 


THE COURT: Your question, embedded in some 
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question to which the witness said yes was that there was no 


provision for Mr. Gross in the December 30th instrament. 


MR. GRUTMAN: There is no place for him as a 


siqnatory. 


MR. 


MANDEL: There is a iittle more than that. 


Look at the top of Pag2 19, your Honor. 


(Mr. Mandel hands document to Court.) 


MR. 


30th? 


THE 


MR. 


MR. 


toa it. 


MR. 


wrote -- 


THE 


MR. 


truth about this. 


THE 


SHA\’: Whose exhibit is that, the December 
COURT: Defendants' NNN in evidence. 

ROTHMAN : It came in with Mr. Silverman. 
SHAM :It does not have a schedule annexed 


MANDEL: You recall that Mr. Silverman 


COURT:Here, Page 19. 


GRUTMAN: Judge, Itake it you want the 


COURT: I want to get an idea of the picture. 


Let me put it that way. 


MR. 


see from all the 


GRUTMAN : What I think your Honor will 


documents is that there is a reference 


on Page 19 which Mr. Mandel has directed your attention 


~~ 


to, but the document as completed had a schedule, and in that | 
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schedule there is reference made to Gross, Bleich & 


Donoghne. Let me see if he canget the document. 


MR. SAW: And Bracker as well, too. 


MR. GRUTMAN: And bracker as well, too. 


I recall that. 
MR. MANDEL: I think mv friends are in error. 


THE COURT: Mr. Muh was asked, isn't it so 


there was no provision for Gross in the 12-30 agreement; 
and his answer was that is correct. 

What did you mean when you made that state- 
ment? Let's go at it that way. 

THE WITNESS: As I recall, he was not an antici- 


pated or required signer of the document,no provision for his 


signature or acquiescence was provided in it if I remember 
correctly. 


THE COURT: All right. 


THE WITNESS: I don't recall if, as one of the 
schedules of possible legal matters or any other schedules 
he was on that. 

THE COURT: All right. But then the next 
question that you asked was on January 15th, you and Risher 
and Persky were a deputation to go to Mr. Mandel's office 
to try to maka some kind of an agreement, and Mr. Mandel said 


what happened between December 30th and January 15th, 


| 
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and you said you didn't know. 

THE WITNESS: That is correct. 

THE COURT All right, now at any time in prepar- 
ing to go over, in going over, did you and Mr. Risher and 
Mr. Persky have a discussion as to the reason for your 
going over, what you expected to obtain by going over? 

THE WITNESS: Yes, sir, in my mind, including 
December 30th, if a set#ement or compromise with Mr. 

Gross could have been reached, that wouldhave been ac~ 
ceptable to the limited partners and subordinated lenders 

-~- that was the key, they were the ones, the limited 
partners who were raising all of these objections, and as 
far as I was concerned, the meeging with Mr. Mandel, and 

I don't know if he called the meeting or Mr. Persky or 

Mr. Risher suggested it -- I did not -- was to see if some 
agreement could be reached between us that might be presented | 
to the limited partners and that would be acceptable by 
them. 

Now, perhaps Mr. Mandel had spoken, after 
he was retained by Mr. Gross, to the limited partners and 
stated his case. I don't know that, sir. I don't remem- 
ber why the meeting was called. 


I from day 1 never felt that we shouldn't 


attempt some type of agreement with Mr. Gross. 
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2 | THE COURT: All right. Go ahead, Mr. Mandel. 
3 | ‘You were after the meeting at this point. : 
4 Q I would like to clear up one thing with Mr. 3 
5 | Muh if I can. | 
6 i The December 30-31 was an all-night stand for | 
7 | a preliminary agreement, right? | 
en | 
A Yes, sir. 
A 9) Schedules were not vrepared at that meeting, oe 
10 they? Papers were signed without schedules and subject | 
11 | to licer schedules? . 
12 | A You may be right, Mr. Mandel. I know there | 
13 | were references to numerous schedules. I don't recall ! 
14 if they were prepared a day or two later or if they were | 
le | all there at  -..e time. I know there were many refer- | 
16 | ences to schedules but I don't know if they were actually | 
W affixed to the documents. | 
18 Q You remember that Mr. Persky later sent out | 
19 | schedules about January 11th? | | 
7 | A I am sorry, sir, I don't recall that. | 
el | MR. MANDEL: I would like at this time to | 

| 
22 | offer in evidence -- | 

os | MR. SHAW: It is in evidence already. 

2A | I think I know what it is. ! 

| 

| 

| 
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dence. | 
. | 


MR. ROTHMAN: It is already in as P-100. 
MR. MANDEL: With that in mind I don't have 


to question Mr. Muh because the document establishes the thin: 


about the exh .ri%. 


ee 


Q ihe meeting was January 15th, right? 
A Yes, I believe so. | 
Q And you were -- at this time Mr. Kayne and 


Mr. Sloane were in California? 


A That was their residence and where trey worked, 


Q You don't remember a call being made from the 


lobby of my office, it may have been, you don't deny that 
it was made? 

A No, I don't deny that. I did not make a call, 
that is for sure. 

Q You don't remember waiting and getting a report 
from Risher or Persky or whoever made the call? 

A Definitely not. 

Q All right. At this time you were in contact 
frequently with Mr. Kayne? 

A That is correct. 

Q And do you recall his telling you at any time 


that he was comina to New York and would meat with Charles 
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Gross about January 23rd, that he would have a contract at 
‘making a deal with Gross or trying to bring Gross into 
line? 


A I know he was coming to New York in that time 


period, and I found out or he had mentioned that at some time 


he had a meeting with Mr. Gross. He did not say, "T am 
coming to New York for that purpose," but he did come to 


New York, and I believe he had a meeting with Mr. Gross. 


Q And did he report to you what happened at the 
meeting? 
A All {£ recall is that he had a meeting with 


Mr. Gross and was not able to come to a settlement or could 


not convice Mr. Gross to go along with our transfer. 
Q He told you that? 
A I believe so, yes, sir. It is confusing now 


if he told me then or I learned that afterwards. I don't 


remember when I acquired that knowledae but I remember that 


happening. 


Q At about that same time he told you he was go- 


ing to start action against Gross; is that right? 
A I believe it was prior to that. I think he 
had called me from California. 
MR. GRUTMAN: May I have that auestion 


back? 


| 


| 
| 
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| 
MR. GRUTMAN: I missed the chronological 
‘sequence. 
(Record read.) 
Q So was it your understanding that he was going 


to bring action against Gross, whether or not Gross came along 


with this deal? 

A Yes. 

Q Mr. Muh, don't you recall you attended the 
February 5th and the February 8th meetings, right? 

A That is correct, ves, sor. 
@) And at both of those meetings thei> alk 
about releases from everybody to everybody if the jeal 
went through? 

A Yes, sir. 
Q So that Mr. Kayne's action would either not | 
| 
| 


be brought or would be aborted if a deal was made with 

Gross, that was your understanding, right? 
A As part of the settlement discussions, that was, | 

I believe, offered, or you -- I don't remember who first | 


should be total releases between the partners if an agreement 


fa) And evervbody seemed to go along with that idea? | 


suggested it but you are correct that someone said there 
can be reached, yes, sir. 


A Yes, sir. | 
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o Do you also recall that in the negotations 
“on February Sth or 8th and otherwise, Mr. Mandel said 
on behalf of Gross, "If youthink these claims are 


worth something, we are still willing to mak2 a 


deal if it is the right deal without the claims and let you 


keep your claims for whatever they are worth.” Do you 


recall that? 

A Yes, sir. 

ae Do you also recall that at the February 5th 
meeting at least there was discussions of the claims against 


Gross? 


A I deo ‘'t specifically assiqn it to the 5th or 
the 8th, sir, because I -- 

Q One or the cther? 

A Yes. 


There was discussion of the claims against 


Mr. Gross during the course of the "Settlement" or com- 


promise discussions. 

Q And one of the matters mentioned was the 
Buckley claim, right? 

A Yes, sir. 

Q And you still say you didn't know what the 
Buckley claim was all about? 


A When I say I didn't know what it was about, bv 
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that point in time I knew that there had been an assignment 


‘of a churning claim. I have never looked at the documents. 


To this date I have never seen a single transaction record 
on that account, and could not in any way give you any 
feelings or indications of whether there was churning, 
wasn't, or any other such matter on that but I did know 
there was a churning claim and that if there was a 

valid claim it was then the property of the partnership 


against Mr. Gross. I did know that. 


Q And you got that information from Risher or 
Persky? 
A I believe from Larry Berkowitz, possibly 


from Bob Pexrsky but I don't believe it was from Mr. Risher. 
Q You were aware too, were you not, that 


Persky was the one who worked out the settlement and got the 


assigrment? 
A Yes. Yes, I was. 
Q And that Persky did this during December, 


whle he was representing the organizing group of the corpor- 
ation as well as the partnership? 

A Yes, he was handling -- the firm of Finley, 
handled several of the lawsuits for the partnership, 


that is correct. 


fe) t would like to go with you now, Mr. Muh, into the | 


21 
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night of February llth in connection with Mr. Burak and 


' in connection with Mr. Persky's opinion letter. You were 


present on the night of February llth, right? 


A Yes, Sir. 


Q At some point during the evening the transaction 


stopped because Mr. Burak said he would not give an opinion 
letter, that the transactions would be properly and legally 
authorized without the consent of Bleich a i Donoghue? 

A : Mr. Mandel, I don't recall the latter part of 
that statement. I specifically remember Mr. Burak saying 
that his firm would not issue the opinion letter. 

I don't récall that he said it becuase there 
would not be signers. All I remember is thathis firm had 
decided or he had decided that they would not issue the 
opinion letter. 

THE COURT: What opinion letter? 

THE WITNESS: The one that was required as one 
of six documents as part of the transaction. 

THE COURT: What did you understand the opinion 
letter to be? 


THE WITNESS: A document stating that the 


partnership was allowed or legally allowed to enter into this 


transfer. I had had a similar -- a month before on the sale 


of the Buffalo Braves, an opinion letter was required. 
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It was a formality and it merely stated that so and so 

is allowed to transfer and enter into this agreement, and to 
me that's all it was. 


| Q You thought it was an empty formality? 


A Perhaps not empty but a legal reauirement that | 


did not have overriding significance at the time. 


Q You knew Mr. Burak and his firm, the Rosenman 


| \ 

firm, were the attorneys who represented the partnership 
in connection with the transfer agreement? 

oe Yes, and as well several of the individual 

| partners, yes, Sir. 

| Q And you knew that when Mr. Burak said he would : 

not give an opinion, there was quite a bit of reaction snongst 


everybody present? 


1 A Yes, sir. 


| Q And you knew it threatened the consummation of 
| the transaction? 

A I guess I understood that without an opinion 
letter, the deal would not be able to close, yes, Sir. 

(a) Were you present in the courtroom when I read 


|| from the deposition of Michael Bamberger’ 


A No,s ir, I don't believe so. | 
Q Do you know who Michael Bamberger is? 
A Yes, sir. 
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Q Who is Michael Bamberger? 

A He is now, I believe, a partner at Finley, 
Kumble. 

Q And he was working with Persxy during January 


and February then, either a partner or associate of 


Finley, Kumble? 


A Yes, sir, I don't know which status. 

Q Working on the transfer agreement? 

A : He had, yes. 

Q Do you recall having a meeting with Persky and 


Bamberger and yourself and Risher and Kayne in the Finley, 


Kumble office on the night of February llth regarding the sig- 


nificance of the opinion letter and what should be done? 

A No, Str, £ did not. 

Q Don't you recall that you and -- well, first 
do you recall that there was a méctine in a separate place 
between Persky and Bamberger and you and Risher and Kayne 
or maybe Kayneé? 

A Mr. Mandel, I don't recall such a meeting that 
evening concernince any matters. 

(9) Do you recall Persky or Bamberger telling you 
at any time or your hearing them say that one possible way 
of handling this question was to drop the deal? 


A I do not recall that having been said to me 


| 
| 
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that evening by Mr. Persky or Mr. Bamberger. 

Q You don't recall hearing that in your pre- 
sence? 

A It occurred to me, but I do not recall that 
having been stated by someone from Finley, Kumble. 

Q Do you say it didn't happen or that you don't 
remember one way or the other? 

A To be honest, I don't remember it happening. 
It's possible it was said, sir. I have no recollection 
of it. 

Q Do vou recall Persky or Bamberger asking whether 


they have the authority of the corporation to act as special 
counsel for the partnership in order to render an opinion 
letter? 

A They did not ask me that question. Logically, 
I don't think I would have been the one they would have 
asked. It would probably have been Mr. Berkowitz if such 


a question was asked. 


9) As far as you know, was such a question asked? 
A As far as I know, it was not asked, sir. 
@) You said you think they would have asked 


Berkowitz, and why do you make that? Is it an assumption on 


your part? 


A Yes, Sic, it 176 .. Only because he was 


kind of prefaced it. 
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counsel. That sounds like a legal question. 
Q Did you ask Persky what the implications were 
of Burak's failure to issue an opinion? 
A No, I believe at the time I asked Larry 


Berkowitz and I think because he was there or he was near 


me, and I believe it was Mr. Berkowitz, I am not positive, 
who said that we have to have an opinion letter. That 
was really the extent of the conversation. 


The entire meeting didn't stop as you really had 


papers and going through other documents. 

We didn't just have 25 people sit in the room 
and wait until something happened. There were just so 
many things to be done that evening. 

THE COURT: You say Mr. Berkowitz said "We have 
to have an opinion letter"? 

THE WITNESS: I believe it was someone, 

I believe it was Mr. Berkowitz told me the transaction re- 


quired an opinion letter, yes, sir. 


Q Did you have any further discussion with him a- 
bout that? 
A No, the next discussion I recall being involved 


in was after an opinion letter was circulated to everybody 


that had by then been drafted by Mr. Perskv. 


If I recall we continued collating other | 
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Q But you gave no avthorityv, is that right? 
A No, sir, I did not. 
Q And as far as you know no authority was given 
to him on behalf cf -- 
MR. GRUTMAN: Now, your Honor, we have had 
it six times and I think it's irrelevant. 
THE COURT: Sustained. 
Q Now I would like, Mr. Muh, to refresh your 


recollection with your deposition taken on January 20, 
1972, and I refer to Page 94. 
MR.GRUTMAN: Already been read, your Honor. 
MR. MANDEL: I am refreshing his recollection. 
MR. GLATZER: He hasn't indicated that his 
recollection needs refre ning. 
MR. GRUTMAN: I read from 92 through 97. 
MR. MANDEL: That's all right. 
I would like to put it to this witness now and there is no 
reason why I shouldn't in view of his testimony, which 
I think is in conflict with what he said on the deposition. 
THE COURT: All right. On that basis I will 
permit it. Go ahead. 
MR. MANDEL: Pardon? 
THE COURT: On that basis I will perm it it. 


Go ahead. 
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Q Page 94, line 15: 
"Oo So far as you know, it was just -- and you 


didnt' hear why he wouldn't do it and you never asked 
anybody, is that correct? 

"A That is correct. I wasn't particular con- 
cerned. I didn't see any reason to be. I asked counsel 


what the implications were. 


“O What counsél? 

‘A; My counsel. 

"Q Mr. Persky? 

"A Correct. 

"Q Did you ask Mr. Persky to issue such a letter 


instead of the Rosenman firm? 


nn I personally didn't, no, I am pretty sure 


someone from the corporation did." 


Having heard that, Mr. Muh, is your recollection 


refreshed in any way? 


A I still assume, as I stated there, that someone 


from the corporation did ask. I would have assumed it would 


have bean Mr. Berkowitz. I have no -- and that's what I 


intended to convey there. 


Q But you did speak to Persky and yoou asked him 


what the implications were? 


A Either Persky or Berkowitz. I know I asked what 
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the implications were and someone informed me the crans- | 


tr 


| 
3 | action required an opinion letter, and that it couldn't | 

| 

| 

| 


go through apparently without one. I may have spoken to Mr. 


5 Persky, but I did not authorize or was not asked to 
6 authorize the issuance of such. | 
7 | 18) At any rate, you knew before the transaction 
8 || ‘was completed that Pesky had issued an opinion letter? | 
S A Oh, yes, sir. | 
10 9 Ana vou knew that he issued it as special | 
11 || counsel for the partnershinv? | 
"| A yes, I did. | 
13 | Q And if you didn't authorize it, you at least | 
4 | ratified it and approved ot it and accevted it then? | 
| 
15 A That is correct. | 
16 THE COURT: Are you going onto another subject? 
WV MR. MANDEL: No. I am going with that sub- | 
mF fect. | 
19 | THE COURT: To another subject? | 
20 i MR.MANDEL: Yes. | 
ae | THE COURT: Then we'll take our recess. 
2 | MR. MANDEL: Allright, thank you, your Honor. 
23 | (Recess) ! 
2A fe) Mr. Muh, there came a time during January of 
25 | 1971 when you had some discussions with Mr. Berkowitz 


ee 
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2.5 
| about a letter from Rafkind which wanted cleanace for Gross 
$i} 
| to work for Rakfkind, right? 
ae ; | 
i A Yes, sir. 

5 | | 

| Q And do you recall that Rafkind wanted to employ | 

S. | 

| Gross as a trader? 

ecg 

1 A I don't recall that it was a trader. I knew | 

8 

| they wanted to employ him in some capacity. TI did nor 

9 | 

| remember at that point that it was as a trader, though 

10 | 

| that would have been logical. 

il } 

i Q Did Berkowitz raport to you that he had had some: = =~ 

2 | 
| \ televhone calls with a representative of Rafkind? 

13 

A No, only written correspondence. 
14 | 
Q Was that all Berkowitz mentioned to you? | 
15 | ) 
! A Yes, sir. 
16 | 
| 9) During January and February, that was the period | 
beng 
|| when you were operating the company, the partnership | 
18 || 
| technically but recognizing it would be for the benefit of 
19 | 
| the corporation, is that correct? 

20 ) 
| A As I stated earlier, yes, Sir. | 
| 21 | 

Q And Berkowitz called to your attention a letter | 

22 | 

| from Rafkind to Robert Newburger asking for clearance 

ao 

|| for Gross to work for Rafkind, right? 

A | 
1 A Yes,sir. 

25 || 
4 i Q And Newburger had turned it over to Berkowitz, | 
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is that right? 


A Apparently, yes, sir. 
a) And Berkowitz asked you what to do with it? 
A No, sir. He showed me both the request 


from the Rafkind firm and a letter that he had written 
in response to it. 
Q Which had not yet been mailed? 
A I genuinely don't recall if it was 
before or after or the same day. I do rememoer him 
showing me both letters, and the conversation, which was 
very brief one, was rea-ly a question on my part to the 
extent of is this -- there was a citation in it from the 
partnership agreement, and I asked him, 
"Ts this accurate? Is this what was in the 
agreement?" 
And he said, "Yes, this is accurate." 
Q I'd like to get to the question of whether 
you saw it before it was sent. 
A It's quite possible I did, ves, sir. Bi 
not denying having seen it before it was mailed. 
Q And approving the mailing of it, right? 


A Whether it was beforeor after, I didn't 


am 


disapprove of it and if it had been before, in effect I would 


have said "As long as it is accurate, I see no problems 


4888 
A 3558 


mbbr 61 Muh-cross 

with it.” Before or after I would have taken that same 
| position so if not saying don't mail it is approval, 

then, yes, I would have tacitly approved it. 


0 Do you recall that in deposition you said in ef- 


MR. SHAW: Page? 


Q -- that you think you and Risher saw it 


before you mailed the answer? 


MR. GRUTMAN: What page, please? 


MR. MANDEL No. 

MR. GRUTMAN: What page, vlease? 

THE COURT: He is asking just generally. 

MR. MANDEL: I am asking generally. 

MR. GRUTMAN: Then I don't think it should 
be prefaced by saying, "Did you say in deposition." 


THE COURT: Let's see if it will save time. 


Q That you saw it before the letter was sent 


out and you believed Mr. Risher did too, and that you 


Said you had an opportunity to change tk7 decision, and 
youdidn't, so that to that extent, you approved it. 

MR. SHAW: Objection, your Honor. 

THE COURT: I think you better get down to the 
page, Mr. Mandel. You are going bevond just a simolea 


suggestion 
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Q Page 14. 


MR. GRUTMAN: That has likewise been read into 


the record. 

Q I will start with line 9: 
with respect to that communication? 

"- To the extent that Mr. Berkowitz, who as house 
counsel was responsible for all such requests, he read 


to me" -- I will skip colloquy 


"Q I am not asking you to tell me whatyou said 
to Berkowitz or what Berkowitz said to you. I am merely 
asking you first when you participated whether you made 


a decision. 


"A As an officer, I had an opportunity, I suppose, 


to change the decision made by Mr. Berkowitz and I didn't. 
So to that extent I approved it, but the matter was 
handled by Mr. Berkowitz. 

“> He made the decision as far as you are con- 
cerned? 

"A Right, subject to having shown them to me and 
I believe Mr. Risher. 

ag You and Risner approved whatever it was that 


Berkowitz did? 


"A We didn't disapprove of what he did." 


"Q Did you participate in any decision in connection 
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A Tha#s accurate, yes, sir. 
Q Do you now recall your conversation with 
Berkowitz that Mr. Gelb won‘t let you testify? 
MR. GRUTMAN: Now, that is objected to. 
That is really objected to. 
MR. MANDEL: Why are you objecting to that? 
MR. GRUTMAN: Because that's not right. 
MR. MANDEL: What is the ground? 
The deposition reveals that Gelb stopped by an assertion 
of shteiint Aint -- 
MR. GRUTMAN: The fact that Mr.Gelb made an 
objection -- 
MR. MANDEL: Please don't interrupt me. 
MR.SHAW: Your Honor, this is improper. 
THE COURT: Let Mr. Mandel make his legal 
position. 


MR. MANDEL: -- by the assertion of attorney- 


client privilege, this gentleman and Mr. Berkowitz were then 


purporting to act as attorneys for the partnership. We have | 


later had it established 00 
MR. GRUTMAN: Judge, this is a speech. 
This is not anything. This is drivel. 


MR. MANDEL: Please, you keep interrupting. 


We have had it established by Magistrate Goettel's opinion, 
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which was accepted by Juage Owen earlier, that there can be 


“no privilege as against a partner. My clients, Bleich 


and Donoghue, were partners at this time. So that if 


Mr. Muh rer bers his conversation with Berkowitz, he should , 


now be requ. 2d to set them forth. 

MR. GRUTMAN: That is not my objection. 

My objection is that Mr. Mandel shatackarintioalty does it 
in the groin or in the eyé. I have asserted no privilege 
here, not once in thistrial and to make the snide refer- 
ence -- 

THE COURT: What is the objection? 

MR. GRUTMAN: The objection is that now will 
you give me the arswer that Mr. Gelb wouldn't let you 
give. That is my objection. 

MR SHAW: He is asking the Court to draw an 
inference from the assertion of a privilege during the 


deposition. We all know that no such inference is 


to be drawn. 


THE COURT: Then we wasted a minute or something | 


where let us just ask him what did you and Mr. Berkowitz 
what did Mr. Berkowitz read to you and what did you say? 
THE WITNESS: I thought you read exactly 


what the conversation was. I ended up telling you at 


deposition what that conversation was with Mr. Berkowitz. 
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THE COURT: No, you didn't, not according to this. 

THE WITNESS: Mr. Berkowitz said something ~ 

to the effect of here are the letters I received from Rafkind | 


and here is the reply and as I say I don't recall if they 


had been mailed or not. And I looked at them and said 
"Is this accurate?" Or "Is this language correct and | 
is there anything wrong with it?" 


And he said no, it is exactly right. 


That was really the whole conversation that's why I don't un- | 
derstand. 
Q Perhaps we could go beyond that a little bit. 


| 
Rafkind's letter asked for permission to employ Gross, is 
| 


that right? | 
A Yes, sir. | 
Q And do you remembe~ what Berkowitz' letter | 
answered? 
A In effect that there was a clause in the : 


partnership agreement of which Mr. Gross had been a party, 
that had certain limitations, I am not sure what they 
were, on activities in eat eae 

Q Forbidding that proposed employment, is that r 
right? 


A I don't svecificallykmow if it included what 


he was to be doing at Rafkind, which is why my only 
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concern was is it accurate, is the words that you put in the 


letter exactly as they are in the seigtestlmcieste that Mr. Gross 
signed, and he told me they were. I drew no opinion of 
whether it meant he could or could not work for them. 

I don't know whether that partnership agreement would bind 
Mr. Gross not work as a trader for someone else. 

Q You are stating, and I call your attention 
to quadruple B, which is the letter -- you agree that 
quadruple B is the letter that Berkowitz gave you to read? 

A I believe so. It's been a number of 
years but the matters in it appear to ba the right let- 
ter. 

Q Is it fair for me to say that you understood 
quadruple B to be saying to Rafkind "No, we'll not clear 
Gross to work for you because we have this non-competition 
clause? 

A No, sir, I felt that these was an obligation to 


inform them of all the facts as we knew then. As far as 


I am concerned, this doesn't say you can't although it obviou 


ly has an inference that there may be some difficulties, there 


is no question about that. I seem to recall that there 
was a second letter from -- 
Q Let's talk about this letter, sir. 


Isn't it your understanding and wasn't it 
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then that quadruple B says in effect to Rafkind we have a 
non-competition clause covering Gross, so you better not 
employ him and this confirms our telephone conversations on 
the same matter. Here is a copy of the non-competition 
clause. 

MR. SHAW: Objection, your Honor, the letter 
speaks for itself. It is for the Court to -- 

THE COURT: Sustained. 

MR. GLATZER: The purport of the letter to 

Rafkind -- 

THE COURT: Sustained. 

Q Did you feel on that day when you approved 
quadruple B, that Mr. Gross' employment by Rafkind in any 
capacity could injure the prosperity or well being of the 
partnership or of the corporation? 

A I had no reason to believe that. 

Q As far as you were concerned, whatever Gross 
did after Rafkind, it eiuhente wake any economic differ- 
ence to the partnership or the coproration? 

A That is correct. 

Q Did you consider the possibility that you should 
say "Sure, Rafkind, as far as we are concerned, hire 
Charles Gross. What's the difference? Have a good time"? 


A The problem with that, Mr. Mandel, very honestly, 
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and I didn't go through this in-depth logic at that time, 
was that I would have been withholding information and enae 
was factual. I don't know whether it's legally binding 
or not. I have absolutely no idea but there was in fact 
this agreement signed by Mr. Gross. I took no action. He 
was already working for a New York Stock Exchange firm at 
the time and I certainly didn't do anything to stop him 
from working there. 
a. . As a businessman, you knew that if Newburger, 

Loeb had an agreement which prevented Gross from working 
somewhere, and it was valid, Newburger, Loeb could say “We 
don't care, hire him". 

MR. SHAW: Objection, this is speculation. 

MR. MANDEL: No, no. 


THE COURT: No, overruled. 


MR. GLATZER: How does he know what Newburger, | 


Loeb would say? 

A Members of the eieeaueenie could have said 
that, that is correct. I could not. 

Q And you were running the business but taking 
decisions to members of the partnership? 

A Correct. 

Q Actually Bob Newburger had given it to 


Berkowitz without instructions, right? 
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A I don't know that, sir. 
Q You don't know? 
A I know he gave it to Berkowitz. I don't know 


that Bob Newburger instructed him on what to bring or not. 


Q Did Berkowitz tell you Newburger had given him 
instructions? 

A He didn't comment whether he had or had not. 

Q You could have gone to Newburger and said to 


him don't. you think we should let Gross have this job and not) 


stand in the wa\ 
MR. SHAW: Objection, your Honor. 
MR. GLATZER: Objection, speculation. 
MR. SHAW: That's argument. 
MR. GLATZER: He could have done anything, 
your Honor. 
THE COURT: Given that statement, I will sus- 
tain the objection. 
MR.MANDEL: Ail ees 
Q I will rephrase it. 
THE COURT: No, you have gotten an answer. 
He could have. 
Q Do you adopt that statement, Mr. Muh? 
A I could have done any number of things and I 


did not, yes, sir. 
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THE COURT: He did not, that is right. 


Q Did it occur to you? | 
A No, sir, it didn't. 
Q That maybe you should go to Bob Newburger 


or one of the partners and say to them "Does the partner- 
ship wish to deprive Gross of this opportunity to earn a liv-, 
ing"? 
MR. SHAW: Objection. 
THE COURT: It didn't occur to you. I take 
it it did not occur to you? 
THE WITNESS:No. It seems so logical that 
they would ask a member of the partnership if in fact 
they would waive that agreement, if in fact it was bind- 
ing. That seemed to me like such a simple thing that 
for me to attempt to do it, and I didn't get involved. 
Q Who should ask for it? You said it's so logical 
that they would do it. 
A Rafkind to go now and say "Okay, we were not 
aware of this." As far as I know, this was the end 
of the whole matter. | 
Q You know there were two later letters? 


A No, I know of one that I mentioned that 


Mr. Berkowitz went on the record as saying, "We were not 


intending to tell you not to hire Mr. Gross." 


Muh-cross 
Now, wait a minute. 
Did you later become aware of quadruple C for 


identification? 


A I have never seen the letter. I was aware of ie 


decision. 

Q Is it fair to me to say that you become aware 
that Rafkind wrote back saying "In view of the ob- 
jections rasied by your letter of January 26th, 1971, we 
have decided not to employ Mr. Gross."? 

A I did not know it was written form, sir. 

I knew that they informed Mr. Berkowitz they were not hir- 
ing him. 

Q You knew of the fact? 

A Yes, sir. s 

Q Did you then have a further conference 
with Berkowitz about what should be done about thismtter? 

A Again in the same manner he had done before, 
he showed me a letter that he had written to Rafkind. 

Q Did he consult with Risher as well as you? 

A I would piace so but I don't know that 
factually. 

Q You approved quadruple D before Berkiwitz 
sent it out, right? 


A This letter I am pretty sure had been mailed 
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before I saw it. He showed it to me. This one, the other 
one I probably saw -- might have seen before it was mailed. 
This one I don't believe I did but I remember seeing it. 


He did show it to me. 


Q And you knew the contents of it, is that cor- 
rect? 

A Yes, yes, sir. 

Q And did Berkowitz tell you that he had sent a 


copy of it to Persky? 
A No, sir. 
Q Did Berkowitz tell you he had consulted with 


Persky about it? 


A Not to my recollection. 

Q Offthe record you are looking. 

A I am looking to see if there is a copy. 

Q There is another one that says "CC Persky.” 


That's off the record. It's in evidence. 
A How can one have it and the other not? 
Q Line CC. That's not unusual. But it's in 
evidence so we don't -- 
MR. SHAW: That was the document that was. 
MR. GRUTMAN: Snatched out of my hand. 
MR.MANDEL: That is right, that's the 


document I snatched out of the Mr.Grutman's hand and If will 
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apologize again for rudeness. 

MR. GRUTMAN: Just don't do it, Mr. Mandel. 
I don't need your apology. 

MANDEL: I haven't snatched any this week. 
Q Mr. Muh, quadruple D does not say "Go 
ahead and employ Gross", does it? 

MR. GRUTMAN: Objection. 

THE COURT: Sustained. 

As you understood it? 

MR. GRUTMAN: Objection. 

MR.MANDEL: No. 

THE COURT: No, you have got to go beyond 
the instrument, obviously, before you get to anything that 
avoids this objection. 

MR. MANDEL: He said he saw the instrument 
after it was mailed. 

THE COURT: Allright. 


Q You made no effort to change the decision and 


| 
communication from the partnership communicating with Rafkind — 


by quadruple D, did you? 
A No, siz. 
MR. GLATZER: I object, your Honor. There 
is an inference there that there was a decision by the 


partnership. I think that is improper. 


2 & 8B RR 


a a7) 
4901 


Muh-cross 


Q Mr. Berkowitz wrote as the attorney for the 


partnership, did he not? 
A Yes, sir. 


Q He was authorized to write this letter on be- 


half of the partnership, was he not? 
A Yes, sir, by virtue of his position within 


the partnership. 


Q As attorney? 

A Yes, sir. 

Q And you became: aware of what he had done? 

A Yes, sir. 

Q At a time when you wereoperating the business? 
A Yes, sir. 

Q And you also had in mind that the interest of 


the corporation might be affected by this after February 


llth? 
A By this involvement? 
Q Yes. 
A I don't see the connection. 
Q All right. With that foundation, was it 


your understanding that the response, quadruple D, was 
intended to give the partnership's consent to the employment 
of Gross by Rafkind? 


MR.GRUTMAN: I object to that. 
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THE COURT: Let me hear it back. 

MR. GRUTMAN: Calls for an opinion, a con- 
clusion, and an interpretation of the document which speaks 
for itself and is in evidence. 

(Last question read.) 

THE COURT: No, I will permit it. Ge ahead. 

A No. 

Q Mr. Muh, on January 15th, do you recall that 
Paul Risher wrote a letter to the Stock Exchange about 
Jeanne Donoghue? And I mean January 15, 1971. 

(Document ‘sanded to the witness.) 

A I don't know the specific letter but the 
conversation is on subjects like this were going on con- 


tinually during this period. 


Q Do you recognize Risher's signature on this xerox 


copy? 
A Yes, sir. 
MR. MANDEL: I would like to offer quintuple -- 
MR. ROTHMAN: It's already in as 101. 
MR. SHAW: Plaintiffs' 101 which I presume I of- 
fered in evidence. 
Q Were you aware that on January 15, 1971, Risher 
had written to the New York Stock Exchange saying "This 


letter is to let you know that thus far Jeanne Donoghue 
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has not signed the 2. reement between Newburger, Loeb & Co. 
and Newburger, Loeb & Co., Inc. 

"In the event that she does not sign, we 
intend to seek the acquiescence of the present limited 
partners and subordinated lenders to pay Jeanne Donoghue 
the $75,000 due her in accordance with the provisions of 
the existing partnership agreement. If she does not sign, 
and the other partners acquiesce, we intend to proceed 


with the closing in accordance with the present executory 


agreement. 
"Sincerely Paul D. Risher.” 
Were you aware of that on January 15th? 
A Not of the letter but of the scope of the 


letter, yes, sir. 


| 
@) And it was your understanding that Jeanne Donoghu 


was entitled to $75,000 plus interest if she did not go 
along with the deal? 

A No, sir, it was my understanding that she was 
entitled to something as stated in the partnership agree- 


ment and it was generally not clear to me what she was 


entitled to, but clearly she had some rights in that partner- 


ship agreement. 


Q This letter says 75. 


MR. GRUTMAN: That is argument. 


' 


| 
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Q Were you aware of the position that -- 
A Yes | 
Q -- Risher -- 
A Yes, the important thing in that was the 


entire -- that amount was subject to the agreement of the 
limited partners. It didn't say that's what she was 
entitled to in the agreement but that it needed special 


permission of the limited partners and subordinated lenders. 


Tha. . why we were constantly in a bind that we couldn't do 
anything without the limited partners saying yes, because 
of their strong position and their feelings, vis-a-vis Mr. 
Gross. 

Q I call your attention to triple E in evidence, 


which is a document dated February 2nd signed by Robert 


Newburger. 
| 
A Yes, sir. | 
| 
Q Were you aware of that letter when Mr. 


Newburger sent it out on February 2, 1971? 
A Best of my knowledge, I have never seen it ; 
before. 
The fact of Mabel Blecih's withdrawal I knew. 
I genuinely never saw that letter. 
Q Were you talking to Paul Risher many times a 


day? 
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A Yes, sir. 
Q In this period? 
A Yes, sir. 
Q I am reading to you from triple E, second 


"Paul Risher has advised me that if Miss Bleich 
withdraws, the corporation einieiecile be formed, and in all 
likelihood the form of Newburger Loeb & Co., will be li- 
quidated in accordance with the request of the New York 
Stock Exchange." 

Were you aware-that Risher had given such 
information to Newburger and that Newburger had given ti 
to the limited partners and subordinated accouut holders on 
February 2, 1971? 

A No, sir. 

MR. MANDEL: Nothing further. 
REDIRECT EXAMINATION 
BY MR. SHAW: 

a Mr. Muh, the first time that -- 

THE COURT: Wai* a m‘aute, Mr. Shaw, there is 
only one redirect here. I :3sume you cross examined. 

MR. SHAW: This is something that Mr. Mandel 
has brought “ut, your Honor. This solely relates to what 


Mr. Mandel has brought out. 


BR: 35/6 
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THE COURT: But I don't understand that 
everybody has a right to have redirect of a witness, of 
a party just because he happens to be on a particular side 
of the caption. 
MR. SHAW: Is your question the order? 
Should Mr. Glatzer go first? 
THE COURT: No, I am not aware that you have 


a right to examine at this point. Is it something unusual? 


Because otherwise you have examined before, androw Mr. Mandel 


examines, and now you examine again and this is not your 
party. 

MR.SHAW: “But this is with respect to the 
intimation that Mr. Mandel brought out for the first time 
outof this witness' mouth, at least on his cross examination, 
and it affects the interests of my client. 

THE COURT: To a limited degree I suppose -- 
Mr. Glatzer, do you have any objection. 

MR. GLATZER: I @antt have any objection. 

I have questions but they can -- I don't have any objection. 
to anybody else asking questions. 

MR. SHAW: Your Honor, if it will save time, 

I will consent to Mr. Glatzer going first so I don't 
duplicate. 


MR. GLATZER: No objection. 


A 3377 
| 4907 


| 
1 J 
| mbbr 80 Muh-redirect 
ae 
} THE COURT: Normally after everyone has cross 
3 
examined he has redirect and that is the end of it. 
4 || 
MR. GLATZER: We will run down the line and 
5 
I will go last. 
6 | 
| MR. SHAW: Is that the way you want it to be 
7 | 
done? 
8 | 
i THE COURT: Let's do this on a limited basis. 
9 
I am not permitting two cross examinations of each of 
10:.- j 
these witnesses as they come along. 
ll | 
Go ahead. 
12 | 
i MR.MANDEL: Is it my understanding that Mr. 
13 || 
| Shaw will inquire solely with regard to Risher's involve- 
4 | 
ment? 
15 
THE COURT: I understand that. 
16 || 
t MR. SHAW: Well, Risher and the corporation 
ye 
| who I represent as well as Aixala, although Aixala 
18 | 
is not mentioned at all and solely with respect to what 
19 | 
Mr. Mandel has brought out. 
20 
THE COURT: All right. 
QE wif 
| REDIRECT EXAMINATION 
22 
BY MR. SHAW: 
m2. , 
Q Mr. Muh, Mr. mandel asked you questions with 
2A || 
respect to your attendance at a meeting of January 15th at 
25 || 
| Mr. Mandel's office, correct? 
| 
{ 
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A « Yes, sir. 
Q In the cource of the conversation in 


Mr. Mandel's office, did Mr. Persky state that it was his 
view that Section 98 was in fact a bar, as Mr. Mandel was 
contending, to the transaction if Bleich and Donoghue 

did not consent to the transaction? 

A Mr. Shaw, I never heard mention of the term 
Section 98 until well after this transfer. 

Q . In other words, is it your recollection 
that Mr. Persky acquiesced in any way to what Mr. Mandel was 
saying to January 15th with respect to the necessity for 
these signatures? 

A No, sir. I stated earlier Mr. Persky dis- 
agreed with Mr. Mandel's general statement that the transfer 
could not go through without all the signatures. 

Q And did he disagree in the course of the meet- 


ing of January 15th to Mr. Mandel's face? 


A - Yes. 

Q And did you hear the word that Mr. Persky said? 
A Yes. 

Q And did you understand them? 

A ves, but there was still no reference to 


Section 98. 


Q All right.. 
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There was a reference to the necessity for 
certain consents, correct? 

A Yes. 

Q All right. And can you recail in substance 
what Mr. Persky said in support of his position that the con- 
sents were not required to Mr. Mandel on this occasion? | 

A Mr. Shaw, there was not a lengthy legal a ee 
It was "I disagree with your supposition that all the 
signatures are needed." That's all I remember. 

Q To your knowledge was this the first time 
that you had heard this subject matter being raised? 

A It's the first specific recollection I have 
of 3t. 

Q Thereafter, did you and Mr. Persky and Mr. 
Risher leave Mr. Mandel's office and have a conversation 
about the subject matter? 

A I do not remember logically we would have. | 
I don't remember where I went or what I did upon leaving 
Mr. Mandel's office. | 

Q Can you recall anything to the effect being | 
raised by Mr. Risher subsequent to the meeting in Mr. Mandel's| 
office wherein Mr. Risher asked Mr. Persky whether he was | 
sure of his legal position that the consents were not | 


required? | 


Muh-redirect 

A Yes, I believe I asked the same question. 

Q When did you ask that question of Mr. Persky? 

A I don't remember an exact time and place. 
I know I asked the question of can we go ahead with this 
transaction, you know, misSing one, two, three signatures. 

Q When for the first time did you ask that of 
Mr. Persky? 


A I believe it was after this January 15th meeting 


because it was the first time the question that I can remem- 


ber was asked. 
Q And what can you recall Mr. Persky telling you? 
A Mr. Shaw, I don't recall the exact words, just 
that he was confident the transfer could take place without 
everyone signing. 
Q Did he give you any basis for his opinion? 
No, sir. 
Did you rely upon Mr. Persky? 
Yes. 
When he said that? 
A Yes, I did. 
Q Subsequent to the first time you and Mr. 
Persky and Mr.Risher had this conversation, in which 
he said he was confident that the transaction could go for- 


ward, did yahave another conversation with Mr. Persky to 
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2 | the same effect? 
| 

3 A Mr. Shaw, I don't recollect individual conver- | 

4 || sations. I am sorry. ! 

5 Q Let me ask you this way: Were there more than 

6 one conversation between you and Mr. Persky about whether | 

7 or not the transaction could go forward if it did appear 

8 | that Bleich and Donoghue or any other limited partner did | 

9 not in fact consent to it? | 

10 |, A Yes, I am sure there was one occasion on which | 

| this was discussed. 

12 Q And on any occasion did Mr. Persky tell you 

13 | that he was unsure or that it was unclear or that the 

| 

14 | transaction could not go forward without their consents? 

4 A He never stated that to me. | 

16 Q On February 1l, 1971, you became aware that an 

17 | opinion letter had been written by Mr. Persky to the ef- | 

18 | fect that the transaction could go forward without these | 

19 consents, is that correct? : 

20 | A That is correct. 

21 | Q As of that point did you rely upon what Mr. 

22 Persky wrote? | 

23 A Yes, I did. 

A 1 Q And did you rely upon what he said? 

| 
25 | A Yes, they were the same. | 


4911 


| 
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2 | Q And did you rely won his opinion? 
3 A Of course. 
| 
4 | Q On that occasion, did you have an opinion con- 
5 trary to that of Mr. Persky? 
i A Definitely not. 
i 
7 | Q On that occasion did anybody in the room at Finley, 
8 Kumble, the conference room where the transaction was being 
2 | put together, express in your presence a differing opinion? 
| 
" | A. Megoaee. | 
i Q You had been involved, I think you indicated in 
12 the course of the examination by Mr. Mandel, in other 
| 13 transactions where opinion letters were given, correct? 
14 | A Yes,sir. ! 
15 | Q The matter of an opinion letter was -- | 
| 
16 | THE COURT: Mr. Burak had expressed a different 
| | 
W || opinion. | 
1 MR. SHAW: Pardon me. ! 
19 | THE COURT: Mr. Burak had expressed a different : 
2» | opinion, right. | 
21 | Q Will you answer the court's question. : 
sa THE WITNESS: Your Honor, the fact that Mr. Burak | 
ve | allowed his client to sign the agreement made it very 
2A ne to me that there was certainly nothing illegal about 
25 it because no attorney who believed it was illegal -- 


18 


19 
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THE COURT: Mr. Shaw's question was did anybody 
express a different opinion. 
THE WITNESS: I am sorry. I though the question 
was that it was not a valid opinion letter. 
THE COURT: No. This is on the subject of the 
absence of the signatures. 
Q Can you recall Mr. Burak being present at the 
meeting on February 11, 1971? 
A Yes, sir. 
Q And can you recall what he said if anything 
in your presence regarding an opinion letter or an opinion? 
A Yes, sir. All I heard Mr. Burak say is that the 
firm had decided not to issue such an opinion letter. He 
did not state that I heard the reasons for refusing to 
issue that letter. 
Q Did he say -- 
THE COURT: Wait a minute. Mr. Muh, you 


tell me what you heard. 


THE WITNESS: That he or his firm -- I don't know 


which -- had decided not to issue the opinion letter 
in this transaction. 
THE COURT: Is that exactly the way he put 


it. 


THE WITNESS: No, sir, I don't remember his exact 


ee 
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words but that was the impression it left me with. 

It created a stir in the room and some -- very frankly some 
annoyance on thepart of almost everyone in the room that 
they were finding out at this last minute that there was 
not going to be an opinion letter issued by counsel to the 
partnersnip. 

THE COURT: Did he use the word opinion letter 
or did he say something else? 

THE WITNESS: Your Honor, I genuinely don't 
recall. ‘I thought he had used the word opinion letter but 
I am not positive. 

THE COURT: All right. 

Q Did you hear Mr. Burak say that his firm would 
not issue the opinion letter because it wasn't their 
belief that the transaction could go forward without 
these persons' consents? 

A No,sir, I did not hear that stated by Mr. 

Burak or anyone else from his firm. 

Q Just that they would not issue the opinion 
letter, period? 

A That is correct. 

Q You know a phony opinion letter when you hear it 
or you see it, don't you? 


THE COURT: Sustained. 


R 
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Q All right, let me ask you tyis question. Did 
you think the opinion letter was a sham? 

A No, Sir. 

Q I think you indicated that insofar as Rafkind 
is concerned, regarding the exchange of correspondence, cer- 
tain things in response to what Mr. Mandel asked you. Let 
me ask you this question: To your knowledge, were the 
partners -- 

THE COURT: Wait a minute. Mr. Muh, in response 
to a question of Mr. Mandel's, my notes show you understood 
that opinion letter to mean -- it involves the subject of 
the partnership can lawfully enter into the transaction. 

I roughly took down approximately what you were saying. 

THE WITNESS: Approximately, yes. 

THE COURT: Where did you learn that was the 
subject of the opinion letter that was the subject of 
discussion? Was it that night? 

THE WITNESS: Yes, by reading the opinion letter. 


THE COURT: When Mr. Burak said he wasn't 


i 
! 


| 


going to give an opinion letter, you said you understood that | 


to mean the letter that would say that the partnership could 
lawfully enter into the transaction. Thatis what you 


understood him to be talking about? 


THE WITNESS: I understood all opinion letters to 


e 
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be that. In other words I may be wrong but to me an 
opinion letter is a statemen by counsel that says "Yes, 


this Party A can engage in a transaction legally with 


Party B" and I have had several transactions prior to this that 


I have personally been involved with that required opinion 
letters, and the limited scope of the ones I have seen, 


that's been what all of them said. 


| 


| 


THE COURT: When Mr. Burak said no opinion letter, | 


in a sense that was what he was saying -- 
THE WITNESS: He was saying he would not issue 
the letter so stating. 
THE COURT: So stating? 
THE WITNESS: Yes, sir. 
THE COURT: All right, go ahead. 
Q What did Mr. Burak's going forward with the 
transaction as an atorney for his client mean to you 
at the time? 
A That whatever reservations his firm had were not 
based on the legality of the transaction. I find it hard 
to believe that an attorney who has factual evidence that 


something is illegal will allow his client to enter into it. 


Q Did you think that was true about 15 other 


attorneys in the room? 


THE COURT: Sustained. Sustained. This is what 


' 
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he thinks about what other people may have or may not have 
believed. 

Q I believe you testified -- 

THE COURT: Mr. Muh, did you thknk Mr. purak 
had changed his mind? 

THE WITNESS: No, sir. 

THE COURT: Did you think maybe there was some 
other consideration that Mr. Burak didn't stand up and say I 
was wrong, "Client go ahead and sign", dia he? 

THE WITNESS: No, I just felt there must have 
been other reasons that I am not aware of for his refusing. 
I should point out that one of the senior partners in that 
firm, Mr. Freund, had been involved in numerous discussions 
and negotiations with us, and at times Mr. Freund and I 
had not gotten along particularly well. 

I just felt there might be other reasons that 
their firm just didn't want to be involved in this from any 
legal standpoint, period. 

THE COURT: I see. Ali: right. 

When you say there were other reasons, you mean 
there were other reasons that Mr. Burak had for letting 
his client sign? 

THE WITNESS: I thought there might be other 


reasons for them not wanting to be involved as a party, 
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as a legal entity in this agreement. 


THE COURT: They are the partnership's lawyer at 
that point? 

THE WITNESS: That is correct and also counsel 
for the -- 

THE COURT: And coming to the closing charged 
with the duty of giving this letter? 

THE WITNESS: That is correct. 

THE COURT: The letter is expected of them by 
everybody, the letter is to come from the lawyers for the 
partnership who had presumably done the legal work to assure 
themselves that what they are saying is accurate. 

THE WITNESS: I assume so. 

THE COURT: Did you conclude tha the 
reason they didn't give the letter was some reason other 
than the legality of the situation. 

THE WITNESS: A number of possibilities 
went through my mind. I don't know if any of them are 
basis in fact. It dawned on me that they might not want 
to both be recommending to individual partners to sign the 
agreement and be the one to issue the opinion letter 
because they were in that -- they were in a bind, it 
seemed to me, that theywere then doing two different aspects 


of the transaction; and I just thought that they, some 
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partners in the firm may have felt it was prudent for 


as asconftlict.. 


them not to have what might be viewed 


am not sure. It didn't seem like a major problem when none 


of the other 15 lawyers came to rise to the occasion and say 


"Hey, gee whiz," it's something that I would have expected 

an attorney, and there were so many of them present from very 
fine firms, that if there hid been real legal problems, 

it would have just been very logical that one ef.15 ‘at 
tornys would say "Hey, what he is saying is this and we 


| thought this." 


It never came up. 15 attorneys listered to the 


same statement, 15 attorneys said "Let's go ahead, the 
opinion letter from Finley, Kumble, and we are telling our 
clients to sign.” 

And that was so overwhelming in my mind, that 
I really dismissed it, your Honor. 

Q Did you think that at least one of these 15 at- 
| torneys, if he thought the transaction was iiteval, from 
these fine firms in New York City, would have gotten up and 
walked out? 

A Of course. 


MR. SHAW: ~“o further questions. 


to ask six questions which is all that I have before he 
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does. 

RECROSS EXAMINATION 

BY MR. GRUTMAN: 

Q Mr. Muh,in the inquiry that was made of you by 
Mr. Mandel, you acknowledge the interest that you had in the 
prospective success of the deal for your own personal ad- 
vantage. 

Irrespective of that, and however interested you 
were in seeing the deal go through, did you in whatever 
participation you had in the deal, do anything which 
you knew was improper? 

A Definitely not. 

Q There were some questions asked concerning any 
conflict that existed between the interests of the persons 
who represented che new corporation and the partners. 

Did you believe that there was any conflict 
between your interest and that of the general partners, 
the limited partners, and the subordinated lenders? 

A Very broad open question. We had a common goal, 
a common interest, there were times,Mr. Grutman, during the 
negotiations that were serious negotiations on eon 
I felt were relatively minor point compares to the scope 
of the entire transaction; then where there was an arm's 


length transaction and discussion between me or Mr. Risher 
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and some of the general partners. 

Q You remember at page 7i of the deposition 
fromwhich Mr. Mandel quoted that the following question 
after where he left off and making the following answers: 

"9 And your interests and that of the general 
partners and the limitedpartuers were adverse in the sense 
that in the negotiations the more you got the less they got 


and vice versa". You answered in 1972 "I really don't 


agree with that. The negotiations were all related to specifi 


points and not to intent. We all had a very common interest 
and that is to find out if there was a way for the firm to 


survive. Clearly that was my major interest, as it was 


for the other parties that you mentioned. So we all had the 


same interest and were all striving for the same goal." 


Do you remember having made that answer t6 that 


question? 
A Yes; sir 
@ 
Q Third question. Some reference was made 


to the Buckley settlement, and the time at which the 
Buckley settlement was consummated. May I have Exhibit 36, 
please? 

(Handed to Mr. Grutman.) 


Q I show you Exhibit 36 which is a letter to the 


Webster, Sheffield firm to the attention of Leland Cook, 
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enclosing stipulations of settlement, form of general 
release, assignment of claims against Gross & Company under 
date of December 16, 1970. 

Does that refresh your recollection that the 
substance of the Buckley settlement had been agreed on by 
December 16, 1970? 

A It says that,Mr., Grutman. TI have never seen 


the letter before. 


Q Very well, thank you. 


In the conversation which took place on 
January 15th, you made reference to the fact that somebody 
was talking about releases, and I invite your attention 
to the contents of Page 7 of Exhibit Triple F in evidence 
where it says alongisde a Mr. Persky's name ‘omuuces tau 
wants no litigation. Everybody should release one 
another.” 
Do you remember Mr. Persky making those con- 
ciliatory statements at the January 15th meeting? 
MR. MANDEL: I object, no. 
THE COURT: Sustained. 
Q Do you remember Mr. Persky making the statement 
ascribed to him in Exhibit triple F in evidence? 
A I remember it but I: don’t think it was that <-- 


I am trying to remember which meeting. I do remember there 
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Z | were several occasions when Mr. Persky expressed an inter- 
3 | est in reaching an amiable solution to these problems. 
| 
4 Q All right. Last question: 
5 When his Honor interrupted Mr. Mandel's 
6 || cross examination concerning what was said about litigation, 
| 
7 | he asked you the following question: 
8 |i "If no deal, there would be litigation?" 
9 You recall that inquiry from Judge Owen? | 
10 A Something to that effect, yes, sir. | 
11 Q What did you mean when you answered his | 
12 || Honor's question by saying yes? What deal were you | 
13 || referring to? 
14 | A The transfer agreement, the eventual transfer | 
15 | from the partnership. | 
16 Q You meanif there was no transfer there would | 
7 || be litigation? | 
18 A Yes. We had been told, I had been told -- | 
19 Q Will you answer that question? 
20 | A Yes. | 
vAL Q Who would be bring the litigation that you Ds 1 
22 ||. referred to? 
2B | A The limited partners, you !.now, through Messrs. 
24 Steefel and Richenthal. | 
| 
25 | Q And when you answered that if no deal there would | 
| | 


ae | 
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be litigation, were you referring to suits that would be 


brought by the members of the prospective corporation 


against Gross? 
THE COURT: Wait a minute. Wait a minute. 
This is a discussion. 
MR.GRUTMAN: January 15th. 
THE COURT: At Me. Mandel's office. 
MR. GRUTMAN: January 15th. 
THE COURT: All right. 
Let us get the witness' statement of this rather 
than yours. 
MR. GRUTMAN Fine. 
THE WITNESS: It was my understanding -- 
THE COURT: It is a question of what you heard 
Said by Mr. Persky. 
Q What did you hear said and what did you 
understand from what you heard said? 
A That if the transfer did not go through, the 
approval, that we had all be told, Mr. Persky, myself, I 
believe Mr. Risher, by the limited partners, that they 
were going to bring an action to recover their financial 
losses, whatever they turned out to be, against Mr. Gross. 
Q Because,Mr. Muh, if the transfer agreement 


didn't go through, would Newburger, Loeb go bankrupt? 


| A 3395 
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2 A In my opinion, definitely. 
3 i MR. MANDEL: Objection. | 
4 | THE COURT: Yes, sustained. 
5 | MR. GRUTMAN: No further questions. | 
6 || THE COURT: Strike the answer. | 
7 | MR. GRUTMAN: Why? | 
ij 
8 | THE COURT: This is his addition, his addition | 
9 to a conversation that has no bearing on the conversation. | 
| 
0 | MR. GRUTMAN: Just a moment. Let me make it 
11 : clear then. In the conversation where litigatior was 
12 | mentioned. 
\\ 
13 | THE COURT: No, Mr. Grutman, I understand 
14 | Mr. Persky has said, according to his testimony that if | 
15 | there was no deal, then there would be litigation. 
16 MR. GRUTMAN; Yes, that's what this witness has 
i 
7 || said. 
18 THE COURT: That's wnat he said, Mr. Persky 
19 | said. 
20 \ MR. GRUTMAN: Correct. | 
21 | THE COURT: Now although it stretches the rules 
22 of evidence a little bit, I permitted you to have him testify | 
23 as to what he concluded Mr. Persky meant by the word deal 
| 
24 ! although he is not in Persky's head, so having gotten that | 
25 far, I stretched a point but I am certainly not going to : 
| 
i| { 
i | 
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then let you throw in some accounting knowledge of his. 


MR. GRUTMAN: All right, very well. 


THE COURT: -- to further what Mr. Persky 
had in mind. 
MR. GRUTMAN: I understand. 
BY MR. GRUTMAN:: 
Q Muh -- 
MANDEL: Six questions, Mr. Grutman. 
‘ GRUTMAN: You are right. I will sit down. 
I adhere to my representations. 
REDIRECT EXAMINATION 
BY MR. SILFEN: 

Q Mr. Muh, you were present in the courtroom when 
Mr. Risher testified, were you not? 

A For part of his testimony only. 

Q Were y ou there for the part of testimony 
where Mr. Risher testified about Mr. Kayne's first involve- 
ment in the new corporation? 

A I believe so, yes. 

Q That's that part of Mr. Risher's testimony 
which talked about the New York Stock Exchange, is its 
insistence upon Mr. Kayne becoming involved and all those 
type of things? 


A Yes. 
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| 


2 | Q Do you concur and adhere to the accuracy of 
3 | Mr. Risher's testimony with respect to Mr. Kayne's first 
4 becoming involved in this corporation? 
5 | A Yes, sir. | 
6 } Q Is it not a fact that Mr. Kayne was not present 
7 | at all during the month of December during any of these 
8 negotiations? 
qo | A That is correct. | 
10 Q And was not present nor was Mr. Sloane present | 
W | at the marathon session of December 30th-3lst? 
12 A That is correct. | 
13 Q Signed no documents to your knowledge on either | 
14 of those dates? : 
15 A Correct. 
16 | Q Now you talked about, as I recall, some meetings ! 
7 | that took place specifically on February Sth and February 
| 
ig | 8th- | 
19 Mr. Mandel ask you about certain specific 
0 | meetings, and I believe you testified that at either one | 
21 or both of those meetings there was some discussion 
22 | about if the difference between Mr. Gross and some other | 
ma people were reconciled there would be exchanges of re- : 
“A | leases. | 
95 | A I believe that was discussed, yes, sir. : 
| | 
| 


a 
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Q And I believe you intimated or testified that at 
those discussions there was somebody brought up the question 
of a release from Mr. Sloane and Mr. Kayne. 

A What I do recall specifically was the subject 
of release among all the general partners. I don't remember 
that individuals were named but it was discussed that all 
general partners might if an agreement was reached, this 
might be one of the things to be added to it. 

Q You knew at that time, did you not, that neither 
Mr. saan tie Mr. Sloane were general partners of Newburger, 
Loeb at this time? 

A That is correct. 

Q Did anybody bring up the subject of a release 
of the claims of Mr. Sloane and Mr. Kayne's against 
Mr. Gross as part of an overall package? 

A I am not sure if Mr. Mandel raised it or not. 
He certainly made the expression that I heard him say that 
he felt that their claims were without merit and that he was 
not going to ascribe much money if anyone could deliver such 
a release but that's the only thing I remember being said 
about anything between Kayne and Sloane. I think it 
was Mr. Mandel who mentioned it. 

Q Of course Kayne and Slaone were not present? 


A They were not present at the meeting. 
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Q As I understand it there was no attorney 


present who was representing Mr. Ka-ne and Mr. Sloane in 
the action which you talked about being brought in Cali- 


fornia? 


A That is correct. 
Q ™s it a fair statement to say that neither | 
Mr. Kayne nor Mr. Sloane authorized either you or Mr. Persky, 


if you know, or Mr. Risher, to barter a release of their 


personal claims against Mr. Gross? 
A ; I was certainly not authorized to do that. 
Never discussed it with them in that part. I don't know 
if -- I doubt it -- I dont know if they spoke to anvone else. 
MR. SILFEN: I have no further. questions 
MR. MANDEL: I have one or two, just on t} .3 
point. I don't know whether I should follow. 
MR. GLATZER: Should I wait until Mr. Mandel 
goes? 
THE COURT: Go ahead. 
RECROSS EXAMINATION 
BY MR. MANDEL: 
Q You were in constant touch with Kayne during 
this period, right? 


A Yes, sir. 


Q And he was going to be an equal sharer with you 


i iienedinediibenanioa ee 
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2 in the new corporation, right? 
3 i ! 
I A Yes, sir. 
‘ } Q And you were very close friends? 
5 } ; l 
| j 
. i Q And he told you about his proposed litigation 
’ i with Gross, you knew of it in advance, right? 
“a , | 
A Yes, sir. 
| 
9 | 
Q And you thought you had a pretty good idea of 
a | what Kayne was and was not willing to do? | 
ll f A Pretty good idea is a fair statement. 
a Q All right. And when you testified that the 
is | deals would envision releases of all general partners, you 
4 | weren't being technically restricking yourself to present 
5 | general partners, you also included Gross who was in the 
- process of withdrawal and Kayne and Slaone who were in the 
=i } process of withdrawal, right? | 
18 A In that sense I assume I just thought in 
* | 
19 | «terms of releases from everybody. | 
20 || MR. MANDEL: All right. | 
$ I i 
| 21 | REDIRECT EXAMINATION | 
i i 
| oe | 
! | BY MR. GLATZER: 
| | Q Mr. Muh,in January 1971 and in the first ten or 
| i 
2 | i1l days of February 1971, to whom in terms of entities 
| 
25 were the revenues of Newburger, Loeb being paid and by whom 
1 
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were the expenses being paid? 


THE COURT:- : The partnership as opposed to the 


corporation. 
A The partnership was still in existence. 
Q It was receiving all the revenues? 
A Yes, sir. 
Q And it was paying all the expenses? 
A It was paying its bills in the normal course 


of business. 

Q You testified in response to Mr. Mandel's 
questions that you were running it for the benefit of the 
corporation? 

A Any profit or loss thatresulted from the 
operations of the period after December 30th would be 


absorbed by the acqui.rine corporation. 


Q That was the only if, as and when? 

A If, as and when it was a consummated trans- 
action. 

Q Did you do anything in January or February to 


diminish the assets of the partnership? 

A On the contrary, it was certainly not in our 
interest to do that. 

Q It was in your interest to do the best job 


you could? 


ie) 
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A Absolutely. 

Q What would have happened if the deal didn't 
close? 

A The Exchange would have definitely suspended 


the firm. 
MR. MANDEL: I object to that. 


MR. SHAW: I think that is a proper question, 


your Honor. On the issue of motive. 
MR. MANDEL: I withdraw the objection. 
A The New York and American Stock Exchange 


would have suspended the firm and the notices of capital 
withdrawal would have become due I guess at various dates 
but would have all been due el of course all the revenues 
to the firm would have stopped because not being a member 
of any of the exchanges, the registered representatives 
would have had to go elsewhere and so you would have 
ended up with a partnership with significant liabilities, 
no ongoing business, and whatever legal actions other 
people would have to take would then be taken. 
Q What would have happened to the corporation? 
A It would have been dissolved. 
MR.GLATZER: No further questions. 
THE COURT: Thank you very much. We will 
stand in recess until 2. 


(Luncheon recess.) 
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AFTERNOON SESSION 


2:00 p.m. 


THE COURT: Mr. Silfen, who are you calling? 
MR. SILFEN: Mr. Fred Kayne. 
FRED K AVN By, _ ‘%ed@ as a witness in his own 
behalf, having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. SILFEN: 


0) Mr. Kayne, how old are you? 

A Thirty-seven. 

Q What is your present marital status? | 

A Single. 

Q Do you have any children? 

A Two. 

Q As I understand it, you are presently a 
widower? 

A That is correct. 

Q Tnaere has been some testimony and some 


mention during the course of this trial, Mr. Kayne, about 
the fact of the death of your wife and rather than prolong 
the trial or get involved in that issue at any other 


time, could you just tell us very, very briefly A, 
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when your wife died, the extent of her illness, and 
keeping in mind being very, very brief on this .ssue? 
A My wife died in March of 197%. She had beer 
ill for about five or six years with failing kidneys. 
In the spring or summer of 1970, we were told 


that her situation was getting progressively worse and that 


towards the end of the year she would need first, an operation 


on her heart and then eventually a kidney transplant. 

In December of 1970 she entered the hospital 
for her heart operation, and the kidney transplant took 
place a couple of years later. 

Q Could you just give the Cout a thumbnail 
history of your educational and business background up 
to the time that you first became associated with Newburger, 
Loeb? 

A I graduated from MIT in 1960 as a graduata 
engineer in the industrial management pregram. After 
finishing the Army, my Army active. duty, six months, I 


moved to California, and I went into the construction 


business. I works. for two different construction companies, 


and in 1966 I left the construction business tc becc..e a 
stockbroker. 
I joined the firm of Francis I. duPont in 1966 


as a stockbrokerage trainee, moved to New York for a short 


va 
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period of time, two, three months in their training pro- 


gram, and in January of 1967 I got my license as a re- 


gistered representative stock broker with Francis I. duPont. 


THE COURT: What year did you get out of MIT, 


THE WITNESS: 1960, your Honor. 

A I worked for Francis I. duPont for almost the 
balance of that year until about November of 1967 at which 
time I joined Mc Donnell & Company as a registered repre- 
sentative in their Los Angeles office. 

I worked there for Mc Donnell for two years, 
until their demise when they went out of business and 
I waswith Shearson, Hammill & Co. who took over that office 
for approximately one month, or about two months, and then 
I joined Newburger, Loeb. 

Q What is your present employment, Mr. Kane? 

A I am presently the resident manager of 
Bear, Stearns & Company's Los Angeles office, I actually 
Started the office and supervised the activities of about 


40 people which include about twenty brokers. 


Q When for the first time did you become employed 


by Newburger, Loeb, the partnership? 


A About the middle of January 1970. 
Q In what capacity were you so employed? 
~ 
Be 
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A As a registered representative. 
Q And just to go through this shortly, you 


were employed in the Cai‘fornia office? 
A Yes, sir. 
Q And did a time come, sir, after January of 


1970 that you became a partner in the Newburger, Loeb 


partnership? 
A Yes. 
Oy When did that take place? 
A I became a partner as of February 28th, 1970. 
Q Could you tell us briefly the circumstances 


under which you became a member of the Newburger, Loeb 


partnership? 


A Well, as I testified earlier I was employed by 


McDonnell & Company in the fall of 1969, Mc Donnell & 


Company was failing, and I was introduced in the fall to severa 


members of Newburger, Loeb, partnership, met with them, 
subsequently visited with ‘sivas in New York, Mr. Gross and 
several other members, and I became a member of the 
partnership. 

Q At the time of your entry intothe partnership, 
what was your partnership percentage and A, how much did 
you have to pay for that percentage or points? 


A I became a 2 point holder in the partnership, 
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two points is approximately equivalent to 2 percent, and 
each point holder was asked to put up $25,000 of capital for 
his -- for each point. 
| Q So that your capital investment was $50,000? 
A That is.correct. 
Q At the time of your entry into the partnership 


did you in fact pay $50,000 to become a two voint vartner? 


A I paid $25,000 at the time of my entry and 


$25,000 about five months later. 
(@) Could you tell tell us very briefly the source 


of the funds which you used to obtain your membership in 


the partnership? 


A I borrowed the money from Bank of America. 
Q All $50,000? 

| A Yes. 

| Q After your entry into the partnership did 


| 2 
you continue to render services as a reqistered renresenta-~ 
tive in the California office? 

A Yes, that was my primary function. 


| Q And did a time come when you removed yourself 


from that office to the New York office? 


Q When did that take vlace? 


Around the first of Auqust. 
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Q Could you briefly tell the Court in chronological 


sequence the circumstances and facts which gave rise to | 
your removing yourself from the California office to the 
New York office of Newburger, Loeb? 

A Yes. About a relatively short time after 


becoming a partner, in April or -- early April, it first 


came to my attention and Mr. Sloane's attention in the 
partnership was suffering losses, rather large losses for a 
firm of our size on a monthly basis, and that the firm 
was not operating profitably since the beqinning of 
the year. At that time we requested of Mr. Gross that we 
wished to both of us attend certain executive committee 
meetings of the firm and get more information, financial data. 
on the current operations of the firm. 

During May and June and July, early July, 
I believe, I attended two or three executive meetings of 
the firm, travelled back to New York and got some more --. 
got first-hand knowledge as best I could with what was , 


reported at those meetings of the happenings of the firm. 


This was pretty important to us because we 


3,000 miles away and we were spending 95 percent of our 
embroiled in our own operations and myself on the 
Coast. 


It was after these serjes of meetings and 
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after in particular returning from my July meeting that 
I became very concerned about the operations of the firm, 


the operations of the partnership, the management of the 


firm, and the direction everything was heading, and it was 
at that time that I decided to leave the firm and resign. | 

Q Mr. Kayne, can you place for us chronologically | 
when for the first time did you ascertain that the partnership 
was in fact sufferint losses and not operating profitably? | 

Be: There was a party celebrating the mening of the | 
office in early April, the -pening of the California eftfice, | 
and it was a very large party where we invited a thousand 
people from the community in Los Angeles, and it was after 
that party that Mr. Gross and myself and Mr. Sloane and 
one or twoother people went out for cocktails, and I turned | 
to Mr. Gross and asked him "How's the firm doing?" 

I think he told me we lost -- to the best of his 

preliminary statements $200,000 in the month of March, and 
I had just become a ae and I quickly 


calculated that, and figured I'd lose $4,000 in the month of | 


March and I was quite surprised and concerned, that 

was the first time that I was aware of the firm's losses. 
Q After that meeting, which I assume was in 

California? 


A That is correct. 
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Q And you came to New York to -- to a few executive 


committee meetings thereafter during May, June and perhaps 
July, is that correct? 

A Two or three meetings, yes, sir. 

(9) At those meetinos or after the meetings did you 
have any further discussions or did you receive any 
additional information from either Mr. Gross or any other 
member of the partnership of and concerning the financial 


condition of the partnership during thatperiod of time, that 


is, June, July, and early -- sorry, May, June and July, 


early ily of 1970? 
A Yes, as a result of my basically conscious but 
unannounced decision to resign from the partnership, I 
began to be concerned about my client's accounts that I 
had brought into the firm, that had been -- and had their 
securities and their stocks had Leen transferred into the 


firm, and I was quite concerned about them,and their safety, 


because they had gone on my representations when I joined 
Neawburger, Loeb and became a partner. 

So I began to take the steps necessary to 
transfer out the securities of my clients, put them in their 
name, sit out credit balances. I had a lot of accounts, 
and this activity caused the partner in charge of the back 


office, Mr. Bob Therese, to see the securities being 


tT | ae 


| mbbr 114 Kayne-direct 
‘ | transferred out and the activity, and he called Mr. Sloane | 
. at that time in July, inquired of Mr. Sloane why all this 
; | activity, and I think Mr. Sloane told him that I was planning | 
5 | 
| on resigning. 
: } Within a day or two after that Mr. Therese 
and Mr. Frank flew out to California to meet with Mr. Sloane | 
i 
: and myself. They came out late in the evening and spent | 
: | practically an all-night session at the Century Plaza Hotel, | 
. which is right across the street from the office, meeting | 
: i there, discussing with us and revealing as much as they 
\ 
. ! knew about the partnershiv and the difficulties. It was 
me at that time that Mr. Frank who was a lawyer, Mr. Therese 
14 | 
! having had an operations:-- experience in operations in his 
: brokerage firms, it was at that time that Mr. Frank told me — 
: that his interpretation of the partnership agreement was that | 
‘i | I would be fully at risk, and that if I was to leave 
, the firm and Mr. Sloane were to leave the firm with a 
: substantial investment that the firm had made in California, | 
. | that the firm's office in California would suffer a demise | 
° | and that would probably be the death knellof the firn. 
m | So my action would be contributing or helping 
. to accelerate the demise of the firm, and that in any event : 
| 
: 1 I’ had exposure as a géneral partner and the guarantees to 
25 


t the limited partners, and he told me that there was no way 
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that, in his interpretation, that I or Mr. Sloane could 
resign from the partnership, and leave without facting 


financial disaster. 


5 Q Let me interrupt you for a minute, Mr. Kayne, 


if I may. Could you tell the Court if you know the net 
commission income that you rec2ived as a reqistered repre- 


sentative for the three-year period prior to the time that 


you became a registered representative at Newburger, Loeb, 


and if you can do it on an annual basis, that would be 
helpful. 


12 ! A You mean my earnings? 


Q Net commissimearnings from other employments 


other than Newburger, Loeb as a registered representative. 


A In 1967 I believe I earned as a stockbroker 


about $35,000, my earnings. In 1968, in excess of a hundred 


thousand dollars, between a hundred and a hundred ten. 


and 140, say 125 te 140,000. 19 <= those | 


1969, between 100 


were the three years preceding my emoloyment there. 


20 1 Q If you know, how did your production as a 
registered representative for those neriods of time compare 
with other registered representatives of the firms that 


you were working for? 


A Nell, my first year with duPont was my first 


| 
year in business, I don't think that is a very qood comparison, 
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I would say that with my years with McDonnell & Co., I 
that put me in the top five or ten brokers in the firm 
several hundred people, three, four hundred brokers. 

@) Do you know at whose - instance the meet 


with Mr. Therese and Mr. Frank was called? 


‘d say 


of 


ing 


A Mr. Therese and Mr. Frank, they wanted the 
meeting. They wanted to come out and talk to Sloane and 
myself. 

Q Can you fix a date or approximate date in 


July when this meeting took place? 


A Best I can fix is somewhere after the executive 
committee which I htink was probably in the -- after 
the 15th and before the 20th of July, from the 15th to the | 
20th would be the best I can do. | 

Q Had you, as of the time of this meeting, if | 
you recall, paid in your entire $50,000? 

A No, I paid in the 25,000. 

Q When did you pay in the additional 25,000 if you 
recall? | 

A Just vrior to my coming to New York the last | 
day of July. I felt that if I was coming to New York and 
going to be taking on management responsibilities and urging | 
others to roll up their sleeves and get to work, that I had | 
to show as smuch good faith as I could, and so I went to the 
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to 


bank and borrowed anotehr $25,000, put it in the firm at the 


-_ 


3 | end of July; prior to my coming to New York. 

4 | QO Do you have a recollection, Mr. Kayne, of what | 

5 it is Mr. Frank and Mr. Therese told you about the problems 

6 existing in the partnership as of the time of this meeting? 

7 A Yes, without being specific because it was a 

| 

. | long meeting and the years have fuzzed the specifics, but | 

9 | generally the firm was losing money at an alarming rate, 
10 avi even though some minor cost cutting had been done in the 
11 | early spring, they were concerned that these losses just | 
12 | ware not being stopped. Thev were concerned about losses , 
13 ! in revenues and high, you know, fixed expenses. They were | 
14 | concerned about the capital of the firm. It was being | 
15 eroded at a very quick rate. 
16 They talked about the lack of management, the 
7 | lack of financial supervision, the lack of reporting sys- 
18 | tems, the lack of controls, and they were concerned about | 
19 the lack of leadership. They felt that they weren't get- = 
20 ! ting the information they wanted, and they were concerned | 
21 | about the whole lack of leadership in the firm. | 
22 , They had talked about -- I think the main | 
23 ‘ focus of that meeting was to stress upon Sloane and myself | 
2A | as far as they were concerned that we were all in this | 

| 


together, that they were -- that Therese had become a new 


R 
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2 partner when we became a partner, and that it would be most 
3 | helpful if we would stay and try to help fight the 
4 battles. 
5 Q When you went back east to these executive 
6 committee meetings prior to this meeting at Century City, do | 
| 
7 | you have any recollection of discussions which took place 
8 at thos2 meetings of and concerning the problems of the 
9 || partnership other than the problems thatyou just related to | 
10 ; us which were conveyed to you by either Theresa or Mr. medi 
11 A It is the same kind of discussions would come 
12 | up in those meetings, but they weren't as alarming. They 
13 | were taken as a matter of fact. "Yes, we'll do something 
14 | about it. We have a problem, let's assign it to someone, 
15 | let's do something about it." , 
\) 
16 Even come of the minutes of those meetings 
17 | should reflect that both Sloane and I requested more finan- 
18 | cial information, better financial information, kept abreast 
19 | of what's doing, and some reflection in reviewing those | 
2 || meetings, minutes of the meetings that there was talk about | 
21 | minor cuts ard acuts in some costs but there was no urgency | 
22 | to any of this during those meetings. | 
23 | Q You mentioned you made ready reference to | 
24 | Mr. Sloane. Perhaps it would beapprovriate just to identify | 


2 || Mr. Sloane's role in the California office, if you know. 
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A Mr. Sloane was che -- was the manager of the offic 
he was in charge of all the people, and he was responsible 
for supervising my activities @3 a registered representa- 
tive as well as all the other brokers in the office. 

Q How many brokers were there in the office 
at this time reference? That is, let's say in the spring, 
early summer of 1970? 

A Say 15. 


Q Now, would you continue to tell us about 


what transpired at the Century Plaza meeting? 


A Well, I didn't know, other than being pretty 
scared about hearing all this stuff, as completely as 
totaliy as was being presented to us, I didn't really know 
where we were going to go with this, I was very confused 


because I had made up my mind pretty much the week before 


to resign, and now hewas being pointed out to me by 
Frank that the -- that my resignation would help to acceler- 
ate the demise of the firm a... also to --that my resigna- 
tion would not put me free »f the problems of permanent 
jeopardy and financial structure. 

So we discussed what we could possibly do, and 
Frank and Therese said that I think we broke up and we went 
and took a bre ., and Sloane and I went away. We all 


took a shower, I think. And came back for breakfast, and 
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said "Well, what do you suggest?” 


And Ned and Bob said -= or ''* a aon (te 


4 remember: which of the two -- said "We reali, ted some 


5 new faces in New York. We are basically incapable of 

a moving forward." | 

v4 And I don't know how it came about, or what exact-| 
| | 

8 || ly was the format, but it was decided that one of us, Sloane 

10 I voted for Sloane, he voted for me, and ended up offering my 


services to go back to New Yorkm a first name basis. 


— 
— 


9 or Kayne, should go back to New York on a first-hand basis. 
| 
| 
| However, I put one or two conditions on it. I said that it 


18 | had to be completely amicable, and I said that the -- 


144 | it had to be in a manner which provided a working basis 
15 for decisions to be done through the firm. My reading | 
16 | of .ue firm's partnership cgreement showed me that the | 
| 
17 executive committee ran the firm, and I had to have an | 
18 || executive committee that would be responsive to the new -- 
19 | new way the firm was going to go. 
20 ! Now, whon I was asked to go back, when one i 
| 
21 \ of us were asked to go back by Frank and Therese, my first 


22 reaction was "Well, how does -- how do you go back? 
23 And isn't it presumptuous to think that we would be -- 


| you know, be involved in running the firm?" 


R ® 


And they went on that there was such a void 
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2 | in management in New York that if -- that they thought that | 
3 the management back in New York would welcome a new face; | 
4 and that's basicaily how it came about that it evolved that 
5 | my name was thrown into the hat, to go back to New York. 
6 Q When the meeting terminated I assume that 
7 | Mr. Therese and Mr. Frank did return to ane York? 
8 | A Yes. | 
9 Q And what happened next in terms of chronology 
10 | as far as any communication between any of the New York 
11 partners ae either yourself or Mr. Sloane .egarding dis- | 
12 cussions that took place with Mr. Therese and Mr. Frank 
13 about you going back to New York? 
| 
14 | A Well, the best I can recall, the next time 
15 | I -alked to one of the other of them, they had said that 
16 ‘they had had a discussion, they brought Jim Settel into the 


17 || discussion. Jim Settel was another young smaller partner 
18 || Of the firm although he had been at Newburger, Loeb | 


for 13, 14 years, and he wasa good personal friend of Charles | 


20 | Gross. And they brought Jin Settel into the discussion, 
21 explained to him what our -- the meeting had been about | 
22 in California, and asked Jim Settel to call Charles Gross and | 


23 present the idea to him of Charles Gross stepping down as 
24 Managing partner and myself taking his place. 
25 


It was reported to me that, by as I say either 
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that such a dis- 


Ned or Bob, Ned Frank or Bob Therese, 


and that in fact Charles Gross | 


cussion had taken place, 


was willing to discuss it, and that we should come to 


New York, and have a meeting with him and discuss it. 
Q And that meeting as I understand it or it has 


peen testified to took place at the Hotel Navarro? 


A As best as I can recall. 


Q You were present? 


A I was present at the meetint but I don't 


the exact hotel. 


recall if it was at the -- yes, 


Q Mr. Gross was present? 


A Yes. 


Q Other members of the New York partnership 


|| were present? 


A Yes. 
Q Mr. Sloane was present? 
| A Yes. 
Q Will you tell the jury your best recollection 


| 
! of what went on at that meeting with specific emphasis, 
if you can recall, on who said what to whom? 

A I don't recall who said what to whom. All 


I recall is the general tenor of the meeting was to meet and 


discuss the replacement of Gorss by Kayne as managing 


partner. 


Kayne-direct 

The meeting was handled by Settel and Ned Frank 
and talking to Gross, asked him if he wouldn't step down 
aS managing partner. He said that he would, and that 
co-incident with that he had decided the week even before, 
the week before, I don't recall, that he wasn't makirj the 
kind of progress that he wanted to, that the firm was suffer- 
ing the losses, and he was just tired, andl® was amicable to 


some kind of transfer of authority. 


He said that he had had an investment in the 


firm and wanted to do anything he could to protect it, be 
as helpful as he could, and that -- so that was fairly 
amicable. 

I mean there was no -- there was an animosity or 
any ill feeling in that meeting at all. 

Later after the meeting downstairs Mr. Frank and 
Mr. Gross at dinner got into a -- some animosity. The 
only other thing that I recall at that meeting was that 
Mr. Gross felt that he wanted a -- at the -- I heard the 
term here used in the testimony as a face-saving device 
a period of time of -- for the transformation of my going out 
his going out aS managing partner and my coming in as 
managing partner, so ir was agreed there t'at I would come 
to New York as assistant managing partner. It was also 


agreed at that meeting that I would only come back to 


| New York as assistant managing partser with the understand- 
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ing I would become managing partner if and when Mr. Gross 


and the other members at that meeting who were the New York 


partners succeeded in changing the executive committee to 


include a broader representation of partners. 
Q Did you return to California after this meeting 
at the Hotel Navarro? 


A Yes. I think Iwent back that next day. 


Q What next transpired, if youan recall, 
between the termination of that meeting, and your coming to 
New York to assume the title as assistant managing partner? 
A I think the executive committee did get changed 
in fact and broader representation was given to all the 
partners, and the other action I took, other than the 
personal actions getting ready to cor? to New York, were 
that I wrote letters to the various department heads, 
telling them that I was coming to New York, and that I 
wanted to meet with them, and if they would list their five 
major problems that they felt they hac, five most serious 
questions in their mind, if I could meet with them each I 
could in my own mind I feit that would bring me up to date 
on the wroblems of the corporation that much quicker. 
I wrote about ten letters of that sort. 


There has been some testimony in this case 


qi 
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already about the firm of Rirher, Muh & Company, Inc. 
While you were in California but before you came to New 
York, did you contact Mr. Mun? 

A Yes, I.did, As I went back on the plane from 
Navarro -- or thet. .otel macting, Navarro Hotel, I perceived 
that the main prceblem I was going to have coming back to 
New York and gettini involved in the problems and in the 
solutions was idencifying what the problems were, and it 
had been clear to me tht with financial con*rols almost 
non existent in the firm, financial information, that I need- 
ed some more hands and arms and intelligent people. 

£ had kev: contact with Bob a couple of times 
we had lunch wher I nad been in New York previously. 

So I called up Bob and Y asked him if he and his partner 
were available timewise, anc if they were, cou.d they 
allow theic full time to be spent on the Newburger, 
Loeb, on helping me get into the situation at Newburger, 
Loeb and helping identify the areas of 2sroblems. 

I at the same time on the plane identified 
that I wanted to do the same thing with Peat, Marwick, 
who were. the independent auditors of the firm, and so 
the day after I got back to New York, I got hold of -- 

I got to New York; I think it was August jr¢ or 4th, I. got 


hold of the partner in charg: ~f£ Peat, Marwick and asked 
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2 him to do some work for the firm. 
| 
3 Q What steps did you take if any to arrange for the 
4 | employment or engagement by Risher, Muh & Co., Inc.? 
5 A I talked to them and asked them if they would 
6 be available, and that they -- they said yes; and I toid | 
7 | them that based on the consent of the other members of the 
8 | executive committee when I got to New York, I would like | 
9 i to retain them fully and would they clear their schedules 
10 | and when I got to New York would they meet with me right 
ll | away and wawould get into some of the problem solving or 


12 problem identifying. 
3 | Q Did the time come when you obtained the approval 
14 || or consent of the executive committee to retain the services 


15 | Of Risher, Muh, Inc.? 


16 1 A Yes. 
17 Q You got to New York as I understand it on 
18 August 3rd; is that correct? | 
19 i A Yes. : | 
20 | Q Did yarfrom that time forward assume the title 
21 and.duties, responsibilities of assisting managing partner? | 
22 | A Yes, it was a -- there never had been such a | 
93 || post before so it was just a new title created as a4 -- | 
2 for that 30-day period. 
25 Q Could you tell the Court whatyou did, what you 
| 
| 


bh 
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found, and all steps that you took, let's sav beginning 
from the time that you became the assistant managing partner 
up to August 24, 1970? 

A Well, in the first few days at the firm, I had to 
familiarize myself with just who the people were, so I first 
went around an introduced myself to the people. 

I met with these various department heads, 
there were ten or twelve of them. I set up a rather rigid 


schedule and went over with them and had them make a 


presentation to me of what their preblems were. So the first 


week was esSentially just meeting people and identifying 
who was who. We had anywhere from three to four hundred 
people working in the firm, only 40 in the California office. 

There were 120 people upstairs in just the 
clearing operation alone and four offices in New York of 
brokers, so I had to get out ind meet everybody. 

I stood up and introduced myself and the -- 
in front of the brokers at 72nd Street, and they had gotten 
letters that Mr. Gross had sent out -- saying who Kayne 
was and now they had to see him in person and get involved 
and hear him talk and tell them what we were going to do. 

There was a tremendous demoralized effect in 
the firm because everybody was aware that business was bad, 


ana. things were not going well, and you just don't keep 
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problems a secret. So in the first week it was mostly -- 
first week or two weeks was mostly a people-meeting 

thing, both department heads and employees through the firm, 
walking around anda talking to people. 

After a couple of days, first two days there I 
went over to the New York Stock Exchange and introduced my- 
self. 

If I had any ego about being managing partner 
when I came to the firm that was quickly dispelled in the 


first two days because they asked me what we were going to 


“do to get more capital in the firm and they really laid down 


the -- a heavy hand on me at the first meeting. I tried 
to please; that I was a new person at the firm and they 
didn't want to give me any time to understand anything, 
just what are the solutions to the problems. 

We fad a back-office operation upstairs that 
looked to me like there were just a hundred people wander- 
ing around and I was very, very concerned about, you know, 
the controls on this whole area. We owed somewhere 
between 13 and 15 million dollars tolanks, so I thought it 


was appropriate that I go meet the banks. 


So I hd Andy Newburger set up, who was, I guess, 


partner in charge of bank liiaison, set up a meeting, and 


I went and visited everyone of these 13 banks; and that 


| 
i 
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A 3426 


took, you know, a half hour to an hour apiece. 


With Muh and Risher I was able to work with them 


and assign them areas of specific responsibility to research 


and then to move forward on. I believe it's been testified 


earlier what they did. One of the major problems of coming 


into a situation new is identifying who is capable and 


who is not capable , so the coping with the people problem 


was my major task that first two to three weeks. 


Then, as the intensity of the New York Stock 


Excnange increased I had to cope with that, and when it 


became apparent that we had to get out of the clearing 


business, that became a -- of tremendous urgency and in 


fact by August 25th, through Paul Risher's skill we were able 


to effect a clearing agreement. As he testified 


it was the largest clearing agreement on Wall Street. 


There was over a hundred million dollars worth of securities 


in the vaults -f Newburger, Loeb and we owed customers -- had 


debit balances in excess of 25° million, I stated there were 


$13 million worth of bank loans, and yvewere also clearing 


for four or five other brokerage firms at the time. 


So it was important that this 
that our customers not be left vulnerable 


be just a tremendous, tremendous problem. 


not be left -- 
or there would 


And that's 


happened already in Wall Street in many, many other firms, 


®2 
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including Mc Donnell & Company, which had to go through a 
liquidation and customers got tied up for great periods 
of time. 

So by August 25th we negotiated this agreement 
with W.E. Hutton & Company. By the end of September 
every customer was transferred out and was intact. Incum- 
bent upon that were legal agreements involved, getting -- 
then we had to do something else that was never done before 
in the New York Stock Exchange which was W.E. Hutton 


didn't have enough money to take all these customer accounts, 


they didn't have enough capital so we took some of our capital 


and actually subordinated it to W.E. Hutton & Company. 
That was the first time that a member firm had subordinated 


something to another member firm. 


So the problems were just coming fast and furious. 


My particular area was people. i had to find out who was 
doing what, and who was capable and who was not capable, 
and then later -- so that's where -- that's in broad 
generalities the best I can do. 

Q Did a time come when you assumed the position 
of managing partner? 

A Yes, on August ll, 1970. 

Q Do you recall the circumstances under which 


that took place? 


to 


4 
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A Yes, I believe it was at a member -- at an 
executive committee meeting; and Charles Gross in the middle 
or the end of that meeting or in the meeting just resigned 
and I became managing partner. 

Q Did a time come, Mr. Kayne, when you received, 
in your capacity as managing partner, and the executive | 


committee,a report from Risher, Muh & Company, Inc.? 


A Yes, I did. 
Q I believe you were here during Mr. Muh's 
testimony when additional defendant on counterclaims 


Kayne's Exhibit J was introduced in evidence and I show 
you that document, and ask you you whether or not that was 
the report which youhad received from that company. 

A Yes. 

Q What steps did you take if any any or what did you 
do after you received a copy of that report? 

A First I read it, and then I distributed it to all 
the members of the executive committee at a meeting that was 
held on August 24th, and then we all set about trying to 
implement some of the problems and to implement an action 
to solfe some of the problems that were highlighted in 
this report. 


Q You said something about a meeting on August 


24th, 1970. 


* 
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2 | A Yes. 
3 Q Let me show you other exhibits whicn have now 
4 been marked in evidence and ask you whether or not you are 
5 familiar with these exhibits. And they are additional 
6 | Defendant Exhibit D in evidence which is the agenda of | 
7 || the executive committee meeting of August 24, 197°, Exhibit Ey 
1 
8 which is a letter dated August 21, 1970, to the New York 
9 | Stock Exchange, and Defendant Exhibit A in evidence which 
10 is your remarks to the executive committee of August 24, 
ll | 197), 
2 | Now, Mr. Kayne, are you familiar with those three , 
13 documents? 
14 | A Yes, I am. 
15 | Q Who prepared the agenda for that meeting, 
16 if you know? 
W A I did. : 
18 | Q Other than Mr. Risher and Mr. Muh's report of : 
19 August 2lst, what other information was made available to | 
20 you if any, which you utilized in preparation of the agenda : 
21 for August 24, 1970? 
a | A Well, through my preliminary work, as I said 
23 | I retained the firm of Peat Marwick to come in as independent © 
| | 
-- our i» aependent auditors to come in and tell me as best : 
| 
25 H they could in a real short period of time how much money | 
| | 


ia 
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2 || we had in the firm, andtake a look at that compared with what 
3 | our internal figures were and what the figures were that 

4 | had been reporting to the New York Stock Exchange. 

ae So it quickly became apparent from my meetings 


6 | with them that in fact many, many partners were in capital 


~ 


| deficit, so far as I could say I used their resort and 


8 their meetings and other financial data that 1 Nad seen to come 
8 to the conclusion that we had a significant problem with 
10 partners being in deficit and therefore there was no capital 
ll there from those partners. In fact they owed money to the 
12 | firm. So that led me to iny -- what I always considered 
13 my most key item, which was trying to get that money 
14 | that the partners owed to the firm paid into the firm; and 
15 I used that as the -- that information as the basis foe 
16 | my proposals of assignment of tax refund and distributing 
7 of assignments. , 
18 The next thing I found out from other partners 
19 ! is that there never really had been a meeting of the partner- 

' ’ | 
20 | ship in almost a year where all the partners got to go and 
21 | had disclosure, so I decided that it was very important to 
= | have a full disclosure meeting for all the partners and tell 

i 
25 them as much as I knew, or asmich as any other member 

of the executive committee knew, and make -- just tell it 
like it was to them. 
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So I scheduled that meeting on September 3rd. 


You want me to go on with some of these other items? 


SOUTHERN DISTR Olt @ fe 


| 
| 

4 | Q I am only interested in your discussion regard- | 

5 | ing the items which appear on the agenda or as part of your 

6 } prepared statement to the executive committee on August 24, 

Gg 1970, particularly the source of your information. 

8 A Well, Item C on the agenda is the proposal, | 

9 .. "Become. a non-clearing firm."We had been in active dis- | 

10 | cussions with many firms on Wall Street and were in the serious 

1 throes of last discussions with W.E. Hutton, so from | 

2 personal knowledge of having met with the senior management | 

13 of Hutton, having been in preliminarily on some of the i 

14 | drafting of documents, I put that on the agenda. I felt | 

15 | th.t was a major change in the firm, andtherefore the -- 

16 I wanted it to be highlichted on the agenda and everybody oo 

17 | to vote on it. 

18 | The Gne New York Plaza lease, I had attended 

19 meetings with three different law firms on the 

20 | One New York Plaza lease, having gotten a copy of the | 

21 | lease myself when I realized how big a space we had | 

22 | was sitting empty over there, and I looked at the lease : 
ei 23 | myself, and then I actially retained two other law firms | 
fe : 24 | to review the lease and to advise, to help advise the | 
7 25 | partnership on how to go about -- whether or not there | 
_ 
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was any way to break the lease, and so -- 


Q Let me ask you this question, Mr. Kayne, if 


Who were the existing counsel to the partnership 
at this time, that is, in August of 1970? 


A Golenbock & Barell. 


Q Had you had any meetings with Messrs. Gulenbock 


& Barell of and concerning notice of the items which appear 


on the agenda of Ocrober 24th, prior to the date of that 


meeting? 

A Yes. 

Q Could you tell the Court about the meeting or 
meetings and what was the subject matter and what came out 
aS a result of that meeting or meetings? 

A I had one meeting with Golenbock & Barell 


with regard to the basketball team. They were the at- 


torneys, as I recali, on the syndication of the team, and I 
was ~- my particular question as I recall was how, when 

we were doing a syndication and Newburger, Loeb was supposed 
to act as a broker on the team, did Newburger, Loeb end up 
owning the team, and what kind of paper work and protections 
had they done, or what was the genesis of the problem, and 
how did Newburger, Loeb get into that predicament; and we had 


some gensral discussion about that. I then subsequently 
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Z | met with them, it was either prior or subsequently, I am not | 
3 sure, during that period, with them, specifically on the | 
i 
4 | One New York Plaza lease, in which they -- we had a meeting | 
| 
5 | where I went down with two of Ned Frank and with Andy | 
6 | Newburger, met with three of the people there at Golenbock | 
| | 
7 || & Barell and had a two-hour meeting on that lease. It : 
8 | came to my attention at that meeting that there had been | 
9 an escape clause from the lease in April, that could have | 
10 | been -- everybody in that room it appeared that that had | 
11 | been overlooked; and that the partnership could indeed have 
12 } gotten out of that deal at that time, so it was at that 
13 | meeting that I made up my mind that I better get some other 
| 
14 | attorneys to look at this lease, and to give some other 
15 || opinions. | 
| 
16 | I also -- both Ned Frank and myself were 
YW | unhappy wit. the opinion that Golenbock & Barell told | 
18 | us to take with edgaga to that lease. That was one of 
19 essentially -- well, you want me to go into that? 
20 Q No, I don't think it is necessary. 
al Do you redall the name or names of any of the othe - 
two law firms that you went to visit? 
A Yes, I visited with Finley, Kumble. I met there | 
2A with a fellow by the name of Don Zimmerman and a f2i.ow | 
25 by the name of Neil Underberger, both of whom were 


bo 
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partners of Finley, Kumble. I had gotten to that firm, been 


introduced to them by Bob Muh, and I met with them speci fi- 
cally along with I believe again Andy Newburger and -- 
Andy Newburger was involved in leases as weil as banks, and 
so I went with him to the meeting, and he =o We talked with 
them and asked them to read the lease and give us their 
opi-ion of how we could get out of this lease. 

The third firm was recommended to us by 
Ned Frank's father, who was a judge, and the judge recom- 
mended using a particular lawyer in a law firm who was, he 
felt, had done some outstanding work in front of him with 
regard to leases, so we went over and visited this fellow, 
and I have never been able to recall the fellow's name 
although we did get a bill from him later on andtI did have 
a subsequent meeting with him afterwards on what his views 
on the lease were. 

So we met with those three attorneys. 


It was as a result of what I thought was -- 


as a result of these series of meetings both on the basketba: ’ 


and on the lease, the whole lease episode and my meetings in 
that regard, and that I thought I should -- we should have 
a new fresh independent law firm, that had no tie-ins 


to anybody at the partnership, and so I at that time 


put on the termination of the retainer agreement with 


| 


| 


i 


| 
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Golenbock & Barell. 


3 | Q On the agenda? 


4 1 A On the agenda. 
Those are the primary major items on the 
agenda and I wanted to make sure every one of these were 


hichlighted as well as any new business or old business that 


anybody would bring up. 


| 
| 
| : 
9 | Q There are two other exhibits which are seated ‘ 
i 
i f 
10 | petore . you, and they are your prepared remarks to 
11 the executive committee, which is Defendants' S, and your 


12 | letter of August 21, 1970, to the New York Stock Exchange, 

13 which is additional Defendant Kayne's Exhibit E. 

14 | Directing your attention first to 5, which 
15 t is the letter, do you recall writing that letter, 

16 | Mr. Kayne? | 
17 | A Yes, I do. | 
18 | Q Could you tell us the circumstances which | 
19 | gave rise to your writing that letter? | 
20 | A Well, as I testified earlier, I went over and | 
21 introduced myself to the Exchange somewhere in the first 


22 || week I wasin New York, and they asked me to -- what we were 
2 | going to do with some of the problems we had. 
24 


I told them a little bit about my backgr = °14d, 


R 


told them I was just a new assisting managing partner and 
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I didn't have any answers for them. 

On August ilth when Mr. Gross resigned, we 
informed the Exchange promptly c* his resignation, and as 
a result of that resigr on ard that notice to the 
Lxchange, I was asked to come over tc the Exchange, meet 
with them, and we met on August 13th. 

They wanted to know what we were going to do 
to improve our capital position and to stop the 
. hemorrhagina that vais going on in the firm in terms of 
our losses, and I wrete this lerter to outline to them 
that we were on an act’on program, and that we were 
indeed verv aware ot the  Vroblems and that we were taking 


steps to try to cope wit’ ‘hem. 


Q “With reevect to the orep.ired remarks vou made 


at the meeting, Mr. Kayne, car. you tell us the stircum- 


stances which porought about the preparation of this prepared 


statement? 


A Well, I had been in New York about three weeks, 


things were worse than I had been told at the end of July 
in the meeting with Frank and Therese, and I was concerned 


from several standpoints. First I was concerned that 


were taking -- that I had uncovered a real baq of 


business was being run. 
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I was concerned that anything I did 
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going forward and taking actions of a major nature, such 
as I had put on this agenda, without revealing to everybdoy 
the bag of worms, would mean that some day later on 


| 
| 
| 
' 
' 
| 
| 


somebody could come back and say "Well, he never told us abou 
| 
! 


all these things" and I might be tied in to all the things 


that were discovered, because I, at that time, felt in late 


August that there was a reasonable probability that the 
Partnership was yoing to go broke and go out of business. 
So what I was concerned about was getting the 
record clear as to a starting point and stonving point of some 
of these problems. 


Second, I wanted to make evervbody aware of 


the seriousness of the problems, because a lot of the 
Partners just didn't seem to be aware how serious things 
were. | 
Third, I wanted to, I felt, after uncovering a | 
lot of the things and seeing the capital position of the firm| 
especi-Lly the area of the deficits, and seeing Peat, | 
Marwick tracing the capital account, that in fact when | 
I had joined the firm on February 28th that the capital | 
| 
that was represented in the partnership agreement was not | 
there, and there were many partners in deficit at that | 
time. 


So it appeared to me in August that I had been | 
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Li] 


given a misrepresentation when I joined the partnership. 


Because of that, I felt that at some later time, I might 


co 


4 | have to take action, both to either recover my money or | 
‘ i to protect myself in some way, as time went on, and as | 
6 . I said, there was a real probability that there could be 


a“ financial duress in this partnership, that everything would | 
8 | not be saved, and you know, and what have have you. | 
9 ! So with combining all these things I wanted °- | 
10 to make a statement for the record that I have been here thred 
| : 
ll weeks in New York, here is what I have found, and I wanted | 
12 | to preserve what rights I had, and by my omission not to | 
13 do anything at that time, not to forego anything that I | 
14 might have covered. | 
15 - Now, I wanted to also do so in a Ssoirit of cooper- 
16 | ation and moving forward and trving to solve the problems. | 
17 | I didn't want to file any lawsuits or get into accusatory | 
18 kinds of things. 
19 | So if you -- so in my remarks I was verv 
20 \ careful not to meticn anv names and be either slanderous | 
i 
21 | Or accusatory on a svecific basis. 


I mentioned problem areas, I went over the | 
| areas, and I did it as carefully as I could, not to be -- 


to personalize these remarks. 


> = 8 B 


Later it was brought to mv attention that 
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certain people in the room, when they heard the situation 


described, and they fit themselves into the situation, 


felt that I was accusatory to them but I was specific in 


preparing this not to be zeroing in orn any one person. 

6) That executive committee meeting took place 
on August 24, 1970. Let me show you Defendant's Exhibit 
XXX in evidence, teh second sheet of that exhibit, and ask 


vou whether or not vou are famjliar or have anv personal 


knowledge about that document, which is dated August 24, 1970. 


A Yes, I have seen this document before. 

@) You have seen that before? 

A Yes. 

@) Mr. Kayne, could vou tell the Court your 


knowledge of that document and what you know about it and 
when you saw it ai-d the circumstances under which you saw 
Lt? 

A This letter of August 24th refers to a 1ist of 
warrants that were discussed, list of warrants and some 
shares of stock, that were discussed very briefly at an 
early executive committee meeting on August lith in which 
certain of the senior partners of the firm asserted that 
they had an interest in these warrants and in their stock 
and it was really their property to the exclusion of the 


other partners in the firm, that they had received them at 


SOUTHERN DISTR OURT REPOR R COURTHO $a 


t 


~~ 


a & 8 8 


Sete 

4968 | 

mbbr 143 c<ayne-direct : 
a certain time, and they asserted it was their proverty. 

This was a very busy meeting, everybod: con- 

curred in that view, and we went to other business. | 

Shortly after, and I think it was after this | 

August 24th meeting, as best I can recall, Ned Frank c.me to | 

me and said in essence, "I think that a mistake was made at i 


August llth meeting and that we should not have apvroved this, 


1 
4 


distribution of warrants to any individual partners, that | 


it is the property of all the partners." 
" } 


[ 


| 


0) Mr. Mandel is inauiring as to whether you can fi: 
a time for this discussion with Mr. Frank. 

A Yes, I think it was after Aucust 24th. It was 
a couple of weeks later. And said that this is a -- his | 
interpretation of this, and I think it was because he was the 

| 

legal partner in the firm at that time, the partner in charge! 
of compliance and legal matters, and I think Bob Stern 
or one of the other partners had come to him to implement 
the breaking down of these warrants into the different 


people's accounts. I think that's what promvted Ned to 


come to take a good look at this and then to come to me with 


his views. 
And his views were that these warrants were 
an asset of the whole firm, and that -- and he used the ex- 


ample with me at that time that there were othor things 
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that had been in the '69 partnershinv that when the '70 

Partnership was the successor partnership had taken things 
that there were losses later on, and I believe he used the 
example of the Tyco warrants, and other assets, and it was his 


| 
{ 
| 


view tha: the distribution of these to six or seven 
partners was illegal, or eight partners,was illegal. | 
To me at that time it seemed of small imnort 
bec2use none of these warrants had anv value, in August: so | 
I said to him "Go speak to Bob Stern, because I hapnen to have 
met with Bob Stern half a dozen times, and I happen to think | 
he is a very honest quy." | 
I said "Go to Bob Stern and discuss vour views, 
and, you know, you take care of this." That's the last | 
time that I ever heard from any partner at all about the 
Geon warrants or any of the other warrants in this matter | 
until the litigation. 
Q You told us before about the transfer of a 


large quantity of securities out of Newburger,Loeb's vaults 


over to W.E. Hutton. Did Newburger, Loeb had any vaults 


other than on the premises of Newburger, Loeb, if you know? | 


A To my xnowledge, when I went around to those | 
banks with Andy Newburger, he told me that -- I asked him | 


who are our iead banks. He told me First National City ~and | 
Chase Manhattan Bank. | 
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And I had asked him -- so to my knowledge they 
did have other vaults, yes. 
(6) After the August 24, 1970 executive committee 
meeting, Mr. Kayne, did yoiuhave any contacts with Charles 
Gross, let's say, during the period of Auqust 24th up to 


and including September 3rd? 


A Yes, I did. 
Q Would vou tell us about those? 
A Well, on the last day of August, Charles Gross 


asked me to go, I believe, to lunch with him or for a drink 
at the Coachman across the street, restuarant right across 
the street from our office. And at lunch he pulled out 
some typed letters and handed me his resiaqnation from the 
partnership, told me he had done so with the New York Stock 
Exchange and Ame~ican Stock Exchange, and after I got 
over -- that was the meeting I had. 

(@) Is that the full extent of what took place at 
that meeting? 

A Well, no, after I got over mv initial shock 
of that resignaticn coming in, we -- I told him that as far 
as I was concerned -- well, I thought what he was doing was 
wrong, that he had not -- he was not dealing in good faith 
here, and I thought he was wrong, and it was -- I wanted 


him to consider and withdraw his resignations. 
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I went into his discussion about it -- our 
meetings and his representations at the end of July to stay 
in. I went into the point that he was a very central kind 
of figure in the partnershin in that he had brought in some 
of the limited partners and subordinated lenders, and if he 
withdrew, other people would probably withdraw. 

I brought in just the whole idea of good faith, 
that he had brought me into the partnership, now he was 
getting out ahead of me, and I didn't like that. 

And that took part of the meeting. The last part of the 
meeting was when I told Gross that -- 

THE COURT? Mr. Kayne, you say ne hadgtten 


you into 1€? You are giving me specific cestimony about 


him getting you into it. Was such given? 
MR. GRUTMAN: Yes. 
MR. SILFEN: It was given, your Honor, if I 


may say, through Mr. Gross' testimony when I asked him. 

THE COURT: Yes, but not from their gentleman 
here. 

MR. SILFEN: Not from Mr. Kayne, from Mr. Gross. 


THE COURT: Not from Mr. Kayne, all right. 


MR. MANDEL: I am sorry, I may have missed this. 


Mr. Gross never discussed this lunch? 


MR. SILFTEN: No, no, getting into the partner- 
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ship. The judge is inauirina about comina into the partrer- | 
shin. 


MR. MANDEL: Yes, Mr. Gross did testify about 


THE COURT: Ihave the terms under which he came 
in but not how it came tomass, and you did not mention that 


Mr. Gross brought you in. 


MR. SILFTEN: That came through Mr. Gross' testi- 
| 


mony. I thought it would be duplicative, your Honor, so that's: 
. | 


why I bypassed it. | 


THE COURT: Verv good. | 
A -ne last part of that meeting was essentially 
just one of trying to finish lunch, and I said "I can't 


understand why anybody would create a vehicle such as a 


partnership where people can take their monev and take it in 


and pull it out and push it in as they see fit, and you have 
no permanent capital base to affirm." 

And Charley said then that tnat certainly wil? 
be paramount in his mind and even at the enc of the vear, 
and before creating this partnership he had tried to create 
a corporate form of the firm, and in 


Cap..... stays in the firm as a permanent basic capital, 


“was essentially the whole meeting, those three areas, and the 


lunch. 
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Q Now you had mentioned to us before, I asked you 


about this August 3lst lunch, the September 3rd meeting. 


Do vou recall that, Mr. Kayne, that there was a meeting of | 


the general partners on September 3rd? 


A Yes, I do. 

! 
(9) Do you recall what happened at that meeting? | 
A We had almost every general partner there that 


I know of, and we went through a complete recitation of, as | 


best I was able, cf problem by problem in the firm and | 


telling everybody that here is the situation as we 
stand now. I also announced to evervbody that hadn't | 
heard that Charles Gross ahd resigned. We went over the | 
fact that these were trying times and that everybody had 


to lean together and try to heln, and that itwas important 


to work harder than ever in terms of trying to bring in 
revenues. | 
We discussed in particular the areas of major conl 
cern in the firm which were capital and capital withdrawals, 
we told what I did with the assignments and was noping that 
with the lead of the major partners in the firm who were in | 
major capital deficits, people like Andy Newburger and | 
Stern, Bob Stern, that if those people would make up their 
deficits, then all of the lesser partners who were in 


Geficit would please follow their lead. | 
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We talked at some lencth about the clearing 
agreement, and then we had a question and answer period and 
the opportunity for anybody in the vartnership to bring up 
anything that they micht have on their mind. 

Q Let me show vou what has been savin as 
Defendant's Exhibit PPP in evidence, which purports to be 
the written notes of Richard Stern at that meeting and 
direct vour attention to next to the last nage of those 
notes on the bottom beginning with the word "afterward," 
and ask vou whether you have any personal knowledge of 
Mr. Stern's notes. 

MR. MANDEL: Excuse me a second. Does your 
Honor have a copy of this? 

THE COURT: i don’t. 

MR. MANDEL: It mav help to follow this testi- 
mony which will otherwise be ole. 

(Document handed to Court.) 

THE COURT: Is this the only copy you have? 

MR. MANDEL: I don't need it. 

THE COURT: Go ahead. 

Q Do vou see those notes, Mr. Kayne? 

A Yes. You are talking about the part down 
here that says “afterward” and then parenthesis. 


Q That 1s Fight. 
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I don't recall this. 
Do you recall such a meeting? 


A 


You mean =-- 


| 
Q Such a discussion between yourself, Mr. Persky, | 


Mr. Stern? 


A No, I don't. Theremust have been 30 people 


at the meeting, 25 or 30 people. I don't recall the four of | 


us getting together and discussing it. 


Q Do you see the reference to the word "Game Plan", 


contains "Game Plan"? 


A Yes, I do. | 


Qo ' Does that phrase "Game Plan" have any meaning | 
to you? 

A No. 

QO Did you ever use that word "Game Plan" at 3 


either the September 3rd meeting or at any meeting afterwards , 


in the presence of Mr. Persky or Mr. Stern or Mr. Frank? 


A i don't recall. 

9) Is that phrase part of your vocabulary? 

A Yes. | 
Q Did you have a game plan for Newburger, Loeb, 


the partnership? | 
A Yea, I think 2 did. 


Q What was your game plan in terms of partnership? | 
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2 A At that time? | 
Q At that time. | 
i | 
4 A My game plan at that time was to try to keep | 
5 the capital in, and try to attract new capital. It was | 
6 | very important -- Newburger, Loeb had a substantial basic 
7 | capital. The problem is it was all been withdrawn. : 
4 | 
8 The subordinatei lenders all wanted their money out, | 
9 | limited partners all wanted their money out, so there 2 
i 
10 were significant notices of withdrawal already in from the 
il limited partners. This was showing up already in Risher, : 
k | Muh's report that major capical was already on notice of | 
13 withdrawal. The canital pressures were -selieved by 
14 going into the non-clearing business, but with Gross' 
1 | resignation, with other limited partners that were talking : 
16 about resigning and that ~ felt were going to be resigning 
7 from Gross' resignation, it became apparent that all the 
18 1 capital that wasin the firm was fleeing. So it was im- 
: | 
19 | portant to me to try to keep that capital intact and try 
20 | to keep it in the firm. 
21 | Second, it seemed to me that it was important 
2 | to try to get the capital that was owed to the firm paid in, 
| | | 
| 23 and we had, it's been testified here on and on, that there | 
| 24 | were people in capital deficit in excess of a million 
| 25 dollars. That number wasn't known then in August but it 
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was a larae number and that was in. | 


Third of all, if we could sell the basketball team, | 


other than 


the borrowing power that all those partners 


myself and some of the other partners had signed on, they | 


had signed for a million, $2 million worth of liabilities. 
If that could be released maybe these guys would then come 


in with their tax refunds or some of the -- some borrowing 


power to put in the partnership. 


All all in all if we could keep the money from 


going out, if we could get the money coming in from the 


peovle that owed it, and then third, if © could go out 
i 
2 | and meet with new people that might want to bring two 


things to the partnership, one money, and the other one 


| 
15 management ability, then I think that that was the way to go, j 
| 


ie and that I felt was my major responsibility at that time. 


| 
At the end of August through the month of Sentember, 36 was | 
| 


bs eet -—— pay attention to capital. 

- | Q You talked about the latter part of your 3 
ai conversation with Mr. Gross at the luncheon of August 31, ! 
nt 1970 when t here was a discussion about corporate structure. , 


| 
a | Did a time come, Mr. Kayne, when you conceived of an idea 

| 
a tochange thesttructure from the Newburcaer, Loeb partnership 
i to some other form? 


3 | A Yes, there did. 
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i | 
2 | Q When did thattake place, if you can recall? | 
3 || A Some time in September. 
4 |i fe) Let me show you a document which has been | 
5 | 


6 || and ask you whether or not this document is the plan which you 


;, prepared. | 


8 | A Yes, it is. | 

9 THE COURT: Whose notes are triple P? | 

10 MR. GRUTMAN: Richard Stern. | 

11 MR. MANDEL: Richard Stern, one of the | 

R additional defendants, a general partner. | 

13 | THE COURT: Mr. Kayne, if I can address your 

14 attention to PPP for a minute here, you see that it says ' 

1b | that it purvorts to describe a meeting at which you were , 
| 16 | present. 3 
| V7 | THE WITNESS: Yes, sir. 
: 18 THE COURT: And it purports to, I take it 
i | 

19 this is relatively contemporaneously with that meeting, , 

20 1 it indicates that Charley is to be persuaded to withdraw his 

} 

2h resignation, nicely or otherwise. Now, were you at such ) 

a a meeting after the other meeting with Stern, Persky, Frank? : 

; 2 | THE WITNESS: Not that I recall, sir. | 
\ 2A THE COURT: You don't remember that meeting at 
2 all? : 
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THE WITNESS: No, sir. | 

THE COURT: Do you remember any conversations wit 
any of those people which would give rise in any way to | 
a notation to somebody drawing a conclusion that Mr. Gross was 
to be persuaded to withdraw his resignation "nicely or 
otherwise"? | 

THE WUTNESS: Well, the thingthat is confusing | 
about these three sentences is that first of all, game plan is, 
a word that is ordinarily in my language. I was also, | 
I was amazed by the lack of questions and onvosition. 
Here the vartners were sitting out there and hearing all | 
this. So this sounds to me like some of my words. The nicel: 
or otherwise was never in my mind, and to my feeling and -- |, 
Ned Frank was a very good friend of mine durinc that period 
of time -- to me it was the kind of thing that Ned would | 
probably have alluded to because Ned was much more vocal and | 
outspoken in these kind of things. 

YF don't remember this hapvening with Ned saying 
it standing next to me or in any kind of meeting of this 
sort. I don't remember being in any meeting where Persky, 
Stern, mvself, and Ned stood together. 


But the thing that does ring home and ring true 


are those couple of sentences that -- 


THE COURT: i see. 
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THE WITNESS: -- thatwould be from my nemory. 

THE. COURT: So you don't have any recollection 
of anything that you said cr was said in vour presence by 
these other gentlemen? 

THE WITNESS: No. 

THE COURT: Having *o do with pressuring 
Mr. Gross? 

THE WITNESS: No. 

THE COURT: If he did not wi_lingly agree to 
withdraw kes resianation? 

THE WITNESS: No, and to my knowledae there was 
no meeting every scheduled for the next dav and it wasn't 
until I called I think Gross or Gross' attorney that we had 
a meeting on September 8th in Golenbock's office. 

THE COURT: Go ahead, Mr. Silfen. 

p) I think I was asking you about that proposal, 
Mr. Kayne. First let me ask you whether you prenared 


the propsal. 


A Yes, I aid. | 
(9) Did vou prepnare that proosal in conjunction with | 
others? | 
A The best I can recall is that I orepared the whol: 


proposal and I mav have had somebody look at the lanquage on 


the second page for me in terms of subordinated debentures 
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2 \ or net capita. 
3 Q Would that heve been an attorney, that some- | 
4 body? | 
5 A It could have been, yes. ; 
6 | Q Whatdid you do with that proposal? | 
7 A Well, I used it as a talking point with | 
8 several different partners that I went and visited. 
9 @) Could you tell us in as much detail as you can : 
10 | remember what steps you took to try to implement and make 
11 | alive that proposal? 
ke fl A Well, through the end of August and the early | 
13 part of September, I met with a lot of people to try to | 
14 get them to put in nets tax refund or their -- siqn back -- | 
| 
1 | put in the money they were in deficit on. | 
16 9) Who did you meet with? Let's take it in 
V7 stages. 
| 
18 || A Existing partners. 
| 
19 | 9) Who were they, if you can recall? 
| 
20 A Andy Newburger, Bob Stern, Harold Richards, | 
21 and I don't remember which other partners snecfically. | 
22 | I think Jim Settel, and I stayed away from a lot of the | 
a | smaller partners because they won't do it unless the part- | | 
HI | 
aA ners that were -- that's what Harold Richards told me. | 
25 | He said "When the other guys put in their monev, I will put | 
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in my. money but I met with existing partners to trv to get 
money into the partnership. Then I met with other 
partners to try to get them to invest in the partnership. 
Q Let's take them, if you can recall. 
A I met with Walter Stern of Burnham & Co. 
who was one of the Stern brothers, Richard, Dick Stern's 
brother, and he was a senior partner at Burnham. I met 


with him and asked him "Won't you essentially come to the 


rescue of your brothers and back a major partner in our 


firm," besids which he was the head of the research depart- 
ment at Burnham. “Could you come over, would vou contem- 
plate coming over and participating in this new partnership 
as a major partner?" 

He had something like three-quarters of a 
million dollars or some large amount of money that he was 
-- anyhow it was alluded he had that kind of money; so he 
took a lot of time, I spent a lot of time talking with 
him. He came over to the Newburger offices and every- 
thing. 

Then I met with Al Rosen. Now, Rosen was a -- 
had his own member firm on the New York Stoc* Exchange. 
Rosen cleared thrcugh Newburger, Loeb, and he knew 
Charley Gross quite well, and Jim Settel; and earlv in the 


summer or late in the spring they had had talks with him 
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about becoming a part either as an mvestor or someone in the 
Partnership. | 

Rosen told me there was no way he would put 
money in that partnexship and get involved in this partner- 
ship agreement because he saw it was just straight downhill, 
and that the partnership agreement which somebody had given 
him to read, he said, was just terrible for a new investor. 

I spent a lot of time with Rosen pecause he was 
really a knowledgeable guy in Wall Street. He had his own 
firm and he was very -- had had all these meetings with 
Gross and Settel and he was very Knowledgeable. 

So after spending time with -- and seeing that 
I was just runr!ng up against a wall with the existing 
partners about getting their money that they owed back in the 
firm, I was having a difficulty getting people that even 
knew the firm that had money to put money into the partner- 
ship, aside from new people that don't know the brokerage 
business or anything. : 

I decided that I was wasting my time trying to get 
money into the partnership, that I could not. get money into 
the partnership without the help of the Newburgers and the 
Sterns that had been in New York for 20 or 30 years, and 


whose names were synonymous with Newburger, Loeb, and these 


people were not being helpful by not putting their own 
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money in, w-ich they may or may not have had, and/or by not 
gettine other contributors. So with that, and realizing 
that capital was being withdraw Crom the firm by notice, 

by realizing that I couldn't get any money into the new 
partnership, I conceived of the idea of forming a new 
corporation and essentially buying the assets of this new 
corporation, specifically named assets, and with those assets, 
taking specifically named liabilities, and leaving the 
partnership to liquidate itself, leaving the partnership its 
subordinated lender capital, let them deal with their 
subordinated lenders, leaving them with their limited 
partners, let thendeal with it. 

If there were partners in deficit, let the partner: 
in deficit deal with themselves in the partnership and 
liquidate themselves. 

So what I was proposing was to come in and, with 
certain pasrtners that were fighting to make this thing go, | 
and were capable guys, guys like Settel, guys like Frank, | 
guys like Sloane, guys like m self, were to come in, and 
we were going to raise some money for this new corporation, 
buy specific assets and the adjoining liabilities to those, 
and let the partnership handle its own problems. 

And in this way, the name would go on, the 


offices wouldn't have to close, hundreis of people wouldn't 
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be thrown out of jobs, and in that proposal I felt that that 
was a way for the firm to go forward and the partnership 
to cease to exist. 
Q Other than yourself, Mr. Kayne, did anybody 


else contribute to this concept? 


A No, I didn't find any reception for that from 
anybody. 
Q I am talking about I think you misunderstood 


as to my question -- I in conceiving this proposal did you 
have joint contributors to the concept? 

A At the time I did the proposal, nobody helped 
me with the concept; I went to other people after I got 
the piece of pape. developed, and at that time various 
people said that they would be a party to it, in terms of 
being involved in it, and maybe contributing to the future 
of this new corporation. 

Q Had you had any capital commitments at the time 
that the plan was conceived? 

A No. 

Q Did you have any sources in mind for capital 
contributions other than the partners that you told us 
about or Mr. Rosen or Mr. Stern of Burnham & Co.? 

A Mr.Rosen andMr. Stern were for the partnership, 


and were going to contribute money into the partnership. 
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I didn't taink of those people as participating necessarily 
in the new corporation. 

Q How about in the new corporation? Did you 
have any concept or idea as to who would be the capital 
contributors or shareholders in this new venture if it ever 
got off the ground? 

A I had some ideas and I felt that with some given 
time that I could probably raise the money. 

Q From what sources, if you know? 

A Well, I felt that, and my proposal encompasses, 
raising approximately $750,000 of capital in the new corpor- 
ation. That would be the new corporation. In addition, 


raising another $270,000 or a total of zlmost a million 


dollars in cash, the $270,000 to be paid to the partnership fo, 


the receipts that I was buying and the corporation then 
called for giving another $250,000 in subordinated debentures 
which were bonds. 

So I had to raise a million dollars. Now I have 
raised a million dollars before in other private placements 
from investors in California that knew me, and had gone 
along with business judgments that I have had. I had done 
it before in the building business, and I did it subse- 


quent, thereafter, on a particular private placement 


venture, in excess of a million dollars. I also met with 
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Ned Frank's father-in-law, who was a gentleman who was one 


of the founders, along with -- his father-in-law's name was 


Arnold Picker, he was a founder of United Artists, along with 


an attorney in New York by the na of Benjamin Krim. 


I met with them, particularly Mr. *‘cker, on the idea of 


him backing a new corporation. They had come very close, 


as it turns out, that group of people, to putting money into | 


a major brokerage firm, that one being McDonnell & Co. in 


the summer of 1969. So they were interested 


in the brokerage business, and Mr. Picker was certainly 


interested in his son-in-law. 
So with that, with that meeting shortly after this 
at the end of September and with my feeling of contacts 
in California, I felt that I could raise a million dollars 
because I felt the deal I was doing here was very, very 
good for the people in the new corporation. 
THE COURT: Are you going on? 
MR. SILFEN: Yes, your Honor, can we take our 
recess now? 
THE: COURT: We will take our break. 
(Recess.) 
MR. MANDEL: If I may take a second, your Honor, 
I think there is one formality we haven't complied wth 


properly. This morning, you suggested that we mark my 
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diary entry and that other document. We marked it as 
AAAA but I don't think we got that number on in the 
court reporter's file. 
THE COURT: It was done. 
MR. MANDEL: Your Honor, this is just: marked for 
identification. 
THE COURT: Yes, I am not giving consideration to 


know of this matter at all. I only did this because I 


happened to start this off the record, and went on for some 


distance off the record, and then Mr. Grutman started to 
respond off the record, and I just wanted to have a sketchy 
bit on the record, but as I said yesterday and I say again 
today, I am not considering this, I am not looking at that 
exhibit, having nothing to do with it whatsoever. Very 
good. Go ahead. 
BY MR. SILFEN: 

Q Mr. Kayne, I think when we recessed you were 
telling us about your thoughts on capital contribution 
to the new corporation. You told us about you had 
previously raised a million dollars on private placement 
investments of that amount, and now getting back into the 
events of September of 1970, do you recall a meeting at 
Golenbock & Barell on September 8th? 


A Yes i “dol 
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Tell the Court about that meeting, why it was 


Q 


called, at whose request, who was present, what was said, 


what was accomplished, if anything? 


I think 


A I believe I called the meeting. 
I called Gross and asked if we could meet with he and his 


Golenbock's office. 


attorney, and we met in Mr. 


Since hearing the testimony that's gone on in the 


last couple of weeks that I have been present at, I believe 


Mr. Persky was with me. My reason for calling the meeting, 


the meeting with Mr. Gross and Mr. Golenbock was that 


I wanted to ask Mr. Gross to withdraw his resignation, 
and to be of assistance in helping the partnership secure 


the assignments of the varius partners that were in deficit; 


ana also to ask Mr.Gross to use his, what I thought at the 


time was significant influence with various partners in | 
withdrawal and limited partners in withdrawal. 

Mr. Gross had known the Sterns and the | 
Newburgers for a very long time, and I had essentially only | 
a month and | 


known them for three months or two months or 


a half, since my coming to New York City. Although I had | 


been a partner I had had very little support to them | 


before that. | 


I felt that Mr. Gross, 


So if he would show | 


good faith by withdrawing hios resignation, and use his | 
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influence with the Sterns and the other people and Newburger, 
because those were the two bi capital deficits, Andy 
Newburger and Bob Stern, if he would get those two people 
and others to assign their tax refunds to the partnership, 


I felt that we could stem the tide of the capital with- 


drawals. 
I urged him to go along and help me persuade 


the Sterns and the Newburgers to do this. I urged him to be 


constructive in this meeting and to help me -- help me in my 


efforts in this regard. 


Q What was Mr. Gross' response? 


A Mr. Gross told me that he had given a lot of 


thought to his resignation, that his resignation was in, 


his resignation would stand, and that as far as he was con- 


cerned, he was out of the partr.ership,he was out of the affair: 


of Newburger, Loeb, and that he thought that things would -- 
that he really didn't care about my request to help -- 
for his help, and further vk te thought he was better 
off if the partnership had to go into liquidation, 
he felt that he was better off in liquidation. 

Q What was your reaction to Mr. Gross’ response, 
if you can recall? 

A I got very angry. Pretty totally frustrated 


i with him, I got very angry and I told him, in no uncertain 
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terms, that I thought he was -- had dealt in bad faith with 
the partners, he had dealtin bad faith with me, and that 

I thought that he was a bad person. 

Q After this meeting at the Golenbock law firm, 
could you tell the Court about what steps or what activities 
you pursued in furtherance of your proposal, if any? 

A Well, remember, I had during this period of 
September a lot of activities to run, and my exclusive 
time was not spent on just the proposal to try to raise money 


for the firm. The majority of my time was again spent with 


} 


personnel. We had this major transfer to W.E. Hutton, about' 


to take place. We had a lot of registered representatives 
that we had to talk with, and this was an area where 

I was -- I felt I had strong expertise in knowing what 

the problems of registered representative was. So I took 
a lot of my time to travel through the branches and work 


with the branches and work with the brokers and meet with 


the managers. I hired a new manager for our downtown 
office. I hired a new manager fo the 250 Park Avenue 
office. I had the interviews and all of this. 


So I don't sant my answer to seem that I just 
had exclusive time for just seeking money, which was very 
important. 


It was very important that I kept the activities 
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of the firm running on a day-to-day basis, but with that, 
I want to say that I continued to meet with partners in 
deficit, the major partners in deficit. 
When I could not communicate directly and seem 
to make any progress with some of these people who would 
not ever tell me why they wouldn't assign their deficits, 
I asked them, did they owe the money,they'd say "Yes, we 
owe the money." I'd say, "Will you assign the tax refunds?" 
I never got any answers. I asked to meet with their at- 


torneys. 


Q Did you meet with any other attorney other than 
Golenbock & Barell? 

A Yes, I did. 

Q Who did you meet with? 

A I met with the attorney for the Newburgers, Mr. 


Max Freund. 


Q What was the result of that meeting? 


A I asked -- the result was no result. He told 
| 


me that he felt that he could not advise his clients to assig: 


back their tax refunds because he wasn't sure, in the first 
place, it was all his client's money, it might be part their 
wive's money. He couldn't assign back the tax refunds 

for that reason. He told me that he couldn't -- he couldn't | 


in all good faith at this particular point advise his 
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2 clients to do what we were asking. 
3 So I said "But your clients, it's their firm, 
4 Newburger, it's on the name you know. Are we just going 
i | 
5 | to let the thing go down?" 
6 And he said he had some thoughts about some 
7 people, to bring some neople in with some money, and I | 
| 
8 said "Well, good. Go get them, bring them in;" and I 
2 : never heard from Mr. Freund again. : 
10 | I also met -- there was one-- I believe I met 
il | with Mr. Steefel. It was the only time I ever met 
| | 
12 Mr. Steefel, and I went to his office, I believe he had 
13 | given a notice -- I don't remember the exact date, he gave a 
14 notice of withdrawal for an estate. I believe he was a 
. 15 | trustee for an estate. He had given a notice of withdrawal 
| 
16 of their capital. I went to see him and asked him if he | 
Al i could revoke that notice of withdrawal because the firm cea 
18 ed the money. | 
19 His point was, and I think he was a trustee, | 
20 | his point that he was a trustee for the estate, now that knew | 
| 


the firm was in trouble, more than ever it was incumbent 
22 upon him as his responsibility to leave the notice of with- | 
2 || drawal in. 
24 So I was frustrated at his turn. ; 


2 | We had, in fact, there was another -- Ned Frank | 
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9 | had been charged with the power of attorney for a limited 

3 partner I believe that lived in Brazil, and I believe we 

4 needed some papers signed by him,you know, and he communi- 


- || cated with his client. There were other people that 
6 | gave notice of withdrawal and they were known by certain 
Partners and I asked those partners to visit with those 


people and try to get those notices of withdrawal withdrawn. 


g | That's what I had hoped to ask Charles Gross to do on the 


i 

10 | partnership's behalf. 
| 
| 


11 G- 9 phase time come, Mr. Kayne, when you no longer 

12 | pursued the idea of changing the structure of the partner- 

13 ship to a corporation? 

14 A 4 I never wanted to change the structure of the 

15 | Partnership to a corporation. I think that has to be 

16 | made very clear here because I just wanted to create a 

7 new corporation and let the partnership liquidate itself 
| 


| 
tH 

18 || and let the subordinated lenders and the limited partners 
| and general partners handle their own problems and get their 


» | 
20 Own tax refund and own assignments. I never wanted 
21 to do -- I wanted to go out, create a new corporation, | 
22 | get new cash capital, no borrowed money, new funds, create 
3 a new corporation, get a good deal for the new investors 

i 
oA and myself to become one of the operating people. 
25 t Q Did a time come when you terminated your 
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| 


to 


activities with respect to the corporation which has just 


3 | been described in your answer? 
4 | A Yes, essentially. ! 
i 
5 } Q When did you stop pursuing that endeavor? 
i | 
6 | A Well, it was around the first week of October. , 
7 Q You told us at a prior answer that during the | 
8 month of September you were also in touch with the | 
9 New York Stock Exchange in connection with the clearing ana 
10 | ment. Did a time come when you notified the Stock Exchange | 
ll | that a eee agreement had in fact been completed? : 
12 A Well, the clearing agreement was actually 
13 Signed on I believe the 25th of August. The Exchange, : 
14 however, wasS very anxious that the actual transfer of | 
i 
15 | securities take place. So it took place, I believe, toward ! 
16 the end of September, and that took place over a weekend ane 
7 the physical securities were transferred from one set of | 
18 | vaults to another, and thev all had to be counted and | 
i 
19 tabulated and it was an enormous job. 
20 || And all of the records, the computer record | 


21 || keeping track of all the dividends and everything had to be 


1 taken from one set of computers to another. 


l It was an enormous job and this is where | 


Mr. Risher was so expert and really he just came in 


o © 8B S&S 


and handled the whole thing. | 
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Q Did a time come when Newburger, Loeb advised 
its customers that the clearing agreement had been com- 
pleted? 

A Yes. 

Let me show you what I have just marked as an 

additional Kayne's Exhibit M for identification, and ask you 
whether or nct you are familiar with the letter and the 


attachment to the letter. 


Additional Kayne Exhibit M was marked for 


identification.) 

A Yes, I am. 

Q Let me just show it to Mr. Mandel. Did 
prepare the letter and attachment to the letter? 


A Yes, I prepared both. 


A 3469. 
q007. 
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! | 
2 | MR. SILFEN: I offer these as additional Defendan: 


Kayne's Exhibit M in evidence. 
4 ! MR. GRUTMAN: No objection. 
Exhibit M is received. 
Kayne's Exhibit M was received in 
evidence.) 
8 | Q Now, Mr. Kayne, could you tell us the extent 


of your activities on behalf of the partnership during the 


10 | month of September, other than what you have already testifi¢: 


| a to so far, what you wers doing? 
\ ; 
12 || A Through September I was still mainly involved 
it 
13 ! with people. I was working with respect to -- there was a | 
| 
! 
4 | tremendous demoralization in the firm through the whole 
1 
i} 
15 | period of August and September. I was trying to cope with 
| 
16 | that. We had several hundred pzople working in the firm. I 
17 i was attempting to attract in some good psople to replace 
} 
1 
18 || some vacancizs and to attract in some good people to 
' 
19 || replace some not so good people. 
| 
20 || In particular we hired -- we did not have any 
i} 
i} : ; ; F 
21 | office managers in two of our main branches. I hired, I | 
| ' 
22 went out and personally put ads in the paper, interviewed, | 
| 
3 | and hired managers of our offices. | 
i 
2 | Although Ned Frank was an attorney, he had never | 
a | had any exptrience in a brokerage firm doing any legal work. | 
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I went out and interviewed around New York, made some inquiri 
to try to find an attorney; eventually got put onto Mr. 


Berkowitz and ended up bringing Mr. Berkowitz into the 


partnership as an attorney. 


Q Could you stop there for a minuta? 
| 
A Yes. 
: | 
Q Will you tell us about the circumstances under 


which Mr. Berkowitz became retained by the partnership, to th 
extent that you were employed by the partnership? 

A The best I can recall, I gave him a call in 
late August and 2arly September and asked him if he would be' 
interested and if he were availabl= in workin,  .or Newburger | 
Loeb in the area of compliance director and in the legal ared 


| 
and that he understood that Newburger, Loeb's main office was 


in New York City and that he would have to come back to New ! 
York City. 

He told me that he just wound up, had been 
essentially thinking about his next job with Kleiner, Bell. 


H2 was involved in the closing out of Kleiner, Bell, and he 


had come from the SEC to Kl2ainsr, Bell. 


And I asked him, "T21l me a little bit more 
about his background," because I did not know him at all | 


orofessionally. And I asked him for some names and some | 


| 
ia 
mh 
(wD 
| 
(ve 
sy 
a 
0) 
w 
wv 
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3 
fu 
'O 
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sOpl2 he had worked with, with the Exchangq, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHO!'SF { 


~ 


10 


17 


18 


19 


a se BS Oe 


A 3471 
49sc 
welt Kayne-direct 

some veople he had worked with, with the SEC, and some law 
firms ard people we might know in commor. 

So that was the telephone conversation, initiate: 
by m2 to him. 

I got. his name, I think out of my memory, becaus: 
somebody I knew had worked at Kleiner, Bell and had known 
him and thought highly of him. He came up in some private 
placement a year earlier. 

I think I went to California once in September.or 
October to see my family, and I think I made an appointment — 
with Mr. Berkowitz and met with him there. I am not sure of 
that. 

I think he came to New York and he was inter- 
viewed by Ned Frank and by several of the partners on the 
executive committee. I am not sure of exactly when he ceme.| 

But I personally checked with the New York Stock! 
Exchang2, becaus2 I had gotten to know them so well by then,! 
that I speke to a few people there that were working on our | 
account, ths Newburagtr, Loeb account; asked them to check at! 
how the Néw York Stock Exchange looked at his credibility and 
his competence in dealing with the Kleiner, Bell matter, whi¢ 
was particularly gruesome at the time. And they came out | 


and they said that he had done an outstanding job. As far | 


as they were concerned, he would be a good person, vou know, | 


weit 4 
Or Néwburger, Losb. 


I called his immediate supericr, whose name I 


i 


don't recall, at the Securities and Exchange Commission, and 


| 


Ned Frank's interview, and a 
couple of the other psople, he was offered a job at 


Newburger, Loeb. 


Q Did you have anything to do with the actual 


terms of co sation? 


Yés. I do not recall what they were in terms of 
| 


dollars or i Ferms of when he came. He was concerne: 


about his expens ning New York, 


he was concerned about 
his expenses in living in New York. But he was a New Yorker. 
he and his wife, and she was an attornsy also and, I think, 


the New York Bar, and she would have been able 


tO. 98 8 360. 
So hs was looking forward to that sort of thine, 
e) At any tims during the month of September did yor 
2 from any of the general partners an assignment of 
| 
| 


Not that I recall, unless it was one of the minor 


partners. 


I don't recall any partner assigning his tax refun 


to the firm or paying up his deficit in ¢ crucial period., 


Q During this crucial period, is, during the 
! 
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month of September, did you have dealings and communications 


with Risher, Muh & Company, Inc.? 


A all the time. 
you involved or did you oversee any of the 


- company was involved in? 


~ 


A I felt I was directly resporsible for each pro- ; 


ject they were involved in. 


9 Q You were aware of all of the projects, you heard 


1 | in this court Mr. Muh's testimony and Mr. Risher's testimony, 


and does it coincide with your recollection of what occurred | 


at that tim 


13 A Yes. If anything, they were a little modest. | 


Q What havpened next, “Ir. Kayne, in terms of your 


{ 


15 involvement in Newburger, Loeb, the partnership? 

16 || A Bob Stern and Andrew Newburger had given me some | 
| i 
7 assurances in the early part of. October, in spite of my meeti: 

ae with Freund, they felt -- and Freund's advice to them to go; 

19 slow on the tax refunds and assignments -- that they felt, : 

20 tirough their long involvement with Newburger, Loeb, that | 

2 | they w2.¢ going to assign their assignments and then they 

22 | would -- 

23 ‘ MR. MANDEL: Excuse me, who was that? | 

2h | THE WITNESS: Andrew Newburger anc Bob Stern. 

25 | A -- that they were going to assign their 
| as 
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assignments to the firm. 
There was an executive committee meeting 


around the beginning of October -- I don't remember if it 


a 


was the 5th, 6th or 7th, something like that, I have since 
ssen in the minutes, and there was a difference of agreement: 
well, they just didn't give up -- they just didn't bring in 
their assignments. And I was totally frustrated and totally: 


upset, and I verbally resigned at that meeting from the 


partnership and from the firm, based on that. 


| 
Q What was the reaction, if you can recall, to you: 


resignation, among those that heard it? 

A Well, first of all, thcy were shocked. People 
didn't know what to do. And I had not thought it through. 
The only thing I had done in thinking it through was I 
belteve:-> fT hadinet: thought at through... The only thine iJ 
did was I believe I talked to Chuck Sloane and told him sod a | 
was a vary frustrating period of time. I think he gave m2 
his authorization to resign verbally for him if I resigned. 


So I think I. had no pre-thought. And I didn't 


have any answers for him of where to go or what to do. I 
said, "Wail, you guys, I came in here, I can't make any 
headway, you take it on and go from here.” 

Q Can you ascribe any reason to them as to why you| 


were resigning? | 


qa. 
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2 percent partner. 


had been 


re 
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Yas. The assignments. 
The failure to get the’ assignment 


I mean, ch 


Ne) 
Yn 
ra) 


Right. 


Stern was a 16 


be = 
percent partner, 


a 16 percent 


Bob Newburger is a 16 percent partner. 


z 


money, Bob." 


partners there. 


tion? 


A 


oO 


Newburger came right 


sider. He 
would haves 


thought I 


a night's 


So I. got frustrated. I yresiqned. 


What happened after you 


Immediately after? 
Immediately after. 
ar.d had 


jut a drink. 


or that night, 
in to m2 and asked me to 


was tired and emotional; 
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sitting right 
partners 
I was a 

partner. 
re. 


So here 


a 16 percent partner and an 8 percant partner not doing 


tendered your resiqna- 


But materially, 


Bob 


please recon- 


the firm to go to each of the other people and 
implor2 them to sign and to do and 
even though he was a ici h2 would try to get his 
brother to ma his deficit. 
mex day I came in, and Bob Newburger 
©O mé and basically I withdrew my verbal resignation. 
Did you stay on as managing partner? 
I did. 
What activities, what steps did you take, and 
you do, let's say, after the 8th or 9th of October, | 
resignation? 
of October I continued to 
try to tighten up, try to increase the revenues of the 
firm through visiting Wall STrest brokers. And I had anothet 
major responsibility that really was pérsornally horrendous, 
and that was I had to let 110 people go in the firm. And 


thera were questions of séverance. These people, a Totckt 


them, had worked for the firm a long time. So all of ny 


pareners on the executive committee, they didn't want to 
talk to them; they just wanted to avoid it. So I was 
the position of being the, you might call it, the “heavy." 
I had to lay off 110 people. 
Further, it was obvious that they became laid off 


two months after I became managing partner. So the 
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i 
2 | consternation and the ill will around tne firm for me 
| 
3 | personally was, among the empioyees, not a lot of fun. 
4 i Further, I decided in September ard October, 
I ; 
5 i and I think it was in October, that the social clubs and 
\ | 
6 | <n2 expense accounts and the unearned salaries, salaries 
i | 
ae that would be paid to guys that were not bringing in any 
| | 
i ‘ ‘ * : . | 
8 | revenues, and these kinds of things, this with a firm 
| \ 
{ i 
— hemorrhaging had to cease. 
i 
10 } So wea cut a lot of salaries. The exacutive 
ae committee might suggest cut a lot of salaries of non- 
| 
2 | productive psopla. 
i 
| 
13 1 At the same time we were hiring people and payine 
4 a salary to people, like office managers, Berkowitz, and we 
| | 
15 | were increasing people who were working 60 and 80 hours a 
16 | waek. | 
| ce | 
7 || Q Were you aware of the financial condition of 
i 
H : f : ; ; | 
18 1 the partnership at this time, that is, during the month of | 
| | 
{t : | 
19 || October, 1970? 
i ; | 
20 A Yes, sir. 
i 
ee: Q Do you have an opinion as to what that condition, 
} 
i ; 
22 || was? 
1 
I A It was very grim. | 
i i 
i 
r as 
“a | Q Do you have any specific datails about the 
3 | status of the partnership at this time? ! 
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A You have to be more specific. $ 
} 
Q NumSers; operating expanses. 
A I think that the partnership -- we had notices 
of withdrawal -- well, let me state it: 


We had a general partnership capital that looked 
| 
liks it was nonexistent. There was no ger2ral partnership 
capital in my opinion, with the withdrawal notices that were 
in, with the losses that were incurred, with the -- I mean, 


i 


the general partners as far as I was concerned were wiped out 
The limited partners. -- 

The way I penciled it out -- and in this firm 
ycu were always dcaling with a month ago numbers that were 
prepared internally and they we.2 not always, you know, 
absolutely precise, like audited figures are at the end of 
a ySar, liké with Peat, Marwick. 

So the best I could s2e was that the limited 


partnsrs were being chewed into in their capital very 


significantly. And then with the notices of withdrawal of 


these people, from most all of them, I mean, it was, I guess 


ct 


grim is an understatement. 
Q Did you stay with the partnership during the 
ntire month of October? 


A Yes, I did. 


Q What hanpnened next? 
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A Well, my wife came to New York on November lst. 
We took a -- I had been living in a hotel, the famous Hotel 
Navarro from Augus* 3rd, in a hotel room, until November ist 
and I made arrangements for a short-term lease, three-month | 


' 


leas2, brought my wife and my two children to New York on 


She went to a specialist her2 in New York ona | 


problem, and they confirmed what they had found in California, 


that she was going to need this operation. So that was the | 


first three days in New York for her. And that was right 


around November lst or 2nd. 


Around November 5th, November 6th, again came up 
+his problem of no progress on the tax assignments, continued 
| 


withdrawal of capital, no progress on any fronts from the 


capital standpoint. And I do not remember what the particula: 


thing was at the executive committee meeting or at a 
m2eting the day before, but I know I walked into the execu- 
tive committee meeting. I think it was some meeting the day} 
befor= where the partners were sitting around, it wasn't 
formal, and I walked in and I resigned, and I had it in 
writing. 

And I wanted out. t was the first or secon 


ek in November. I dor't remember the exact day. 


Now, I must say that my state of mind at this 


\ A 3480 


a welt 12 Kayne-direct 3008 


to 


time was that I was totally exhausted. I had been in New Yor 


3 for three months in a hotel. I was just exhausted. 

4 | Q Did you in fact resign -- 

BY A Y2s. | 

6 | Q -- from the partnership? 

7 A Yes. | | 

8 | Q Did you retract that resignation; the one on | 

9 November 5th? 

H : 

10 | A No, I resigned effective November 30th. The 

11 | executive -- 

12 | Q bid you continue -- I'm sorry? 

13 A No, go ahsad. | 
| 14 Q Did you continue to remain in New York for any | 
| | 
| 15 period of time in November, that is, after the 5th? 
| 16 A Yes, I had to reverse everything, and I gota 

7 | break, my payoff on my lease that I had taken, and get my 

18 | weraenad plans -- I had finished the -- tests at the hospital 

19 were another ten. days in New York. I don't remember what : 

20 hospital it was now. I had to go through that. | 

21 | So when we got done with that, I finished up : 

22 my personal business in New York; and from about the L5th of 

| 

23 November on, I don't think I had any partnership business ) 
| 24 | that I did, other than being available to answer questions | 

s | or talk to some of th2 people that I had hired into the firm; 


| 
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2 like the two office managers, I had hired them in, and now 
3 | I was leaving, and I had to sort of explain why that happene;’ 
4 } And Berkowitz came and I went. And I had to explain that 

1 
5 | te them. 1 
6 MR. SILFEN: Perhaps if I lead a little, your 


~ 


Honor, I can get through a lot of this next part. | 


8 Q Is it a fair statement to say that you left New | 
9 York on or about the first of December? | 
10 | A Yes. | 
i } Q Went on a vacation with your wife for approxi- 

| | 
12 mately two weeks? | 
13 | A ¥es. | 
14 Q And came back *o California on or about the cihiaed 
15 | or 15th of December? 
16 A Yes, correct. 
17 | 9) Is it a fair statement to say that during that 
18 ! time, that is, Decemb2r lst to the 15th, you had no contact 
19 with anybody at Newburger, Loeb, whether it.was in piel 
20 or in New York? | 

i| | 
21 A That's correct. 
22 : Q You returned to California on or about the 15th : 

| 
wo of December? : 
2 A Yes. : 
25 Q Did you stay or as a registered representative 

, 

\ | 

I out ov 0 . 
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of Newburger, Loeb? 


A Yes . ae 

Q Beyond the psriod of your resignation as a partn} 
A Yes. 

Q Now, if we begin to concentrate on the period 


from December 15, 1970, prospectively. Can you tell us 


when for the first time, after you returned from this 


vacation, did you communicate or receive any communica*ion 
from anybody at Newburger, Lo2b, the partnership? 
A Well, I talked to Sloane when I got back to 


California, and I believe he told me Muh wanted me to call 


him. 
Q Did you speak to Mr. Muh? 
A I did, yes. 
Q Can you fix a date that you can recall now when 


for the first time did you speak to Mr. Muh? 
A I think it was right the day after I returned. 
And you say the 15th. % might have been the 13th or the 


14th . I have no -- I have since tried to find my travel 


vouchers or something. I have no idea. It was right in thal 
period. 
o) What was the substance of that conversation, 


s2tting aside the social amenities? 


A The best I can recall, before I had left New Yor} 
| 


13 


14 


a &£= & & 
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at the end of November I know that Muh and Risher had been 
asked by the partn2rship to go forward, would they stay and 
would they operate the business on behalf of the partnership! 
And I think they had accepted. When I came back, 
Muh told m2 that they had been hired and they had been | 
fired, and then they had been rehired again. And he told me) 
essentially that they were asked by the limited partners | 
who falt that they had the most to lose, because the general} 
partners had lost all their money, the subordinated lenders, 


you know, were after the limited partners -~- they had been | 
asked by the limited partners to put together a plan to go _, 
forward and try to save this partnership, try to save the 
limited partners' money and the Newburger, Loeb partnership. | 

The best I can also recall is that it was at 
+hat conversation that he told me that the essence of their 
plan had to be to deal with every party; that they had to 
mak2 a position for the subordinated lenders and the limited) 
partners and also for anybody that had good capital in the 
firm. 


Q That is the essence of the first conversation 


with Mr. Muh? 
A Right. 
Q Did you have any subsequent conversations with 


Mr. Muh shortly after that first conversation? 
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Yes. And I don't -- it was in that period of 
13th tothe 17th, I don't recall, but that wes a conver-| 
sation wher) I think in that first conversation I said 
“Jus do your best. Anything you car do to keep this part- 
nership alive would be tsrrific as far as I am concerned, as} 
far as partnership liability." | 
And I think it was that conversation or the next | 


conversation when he told me that in the original plan that 


h2 and Risher had submitted to the Exchange that I was not 


included; however,at the request of the Exchange they 
insisted that I bs included, and would I -- and he had 

the lib-‘ty, without talking to me, to say that I would go 
along, owing that when ha got to talk to me I had the righ; 
to withdraw my name. 

And he also ¢ that he had argued on my 
behalf that I be in an equal position with Paul -- Bob Muh, 
Paul Risher and myself, would be in an equal position in the 
new corporation. And I remember thinking that was very nto 
of them, and I told him that that wasn't necessary, because, | 
you know, I really didn't care. All I wanted was for the 
partnership to survive. 

Now, I do not know, really, if that happened in 


the first conversation with him or the second conversation, 


or whether it was the 13th or the 17th. nd I have heard 
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ates in this courtroom for the last three weeks, and 


-+ 


cannot fix it any better than that. 
Q Were there any other conversations with Mr. Muh 


time that you can recall? 


Q During either of the two conversations that you 
told us about, were there any discussion with Mr. Muh 
regarding the extent of your capital contribution to this 


new venture? 


A Et don't think 40. 
9) Did a time come when Mr. Muh reported to you or 


that you inquired of him as to whether or not it was finally 
determined between Mr. Muh and Mr. Risher and the Stock 
Exchange that you were to become part of the new organizaticr 

A Yes. 

Q Wher did that come and how did you find out, an? 
if you can recall, the substance of what was said? 

A I think the first time I heard about it was 
when they said they -- when Muh said they were aqoing to make | 
the proposal to the Exchange and that I had to be one of the 
key guys so that the Exchange would have an operating key 
guy that had prior brokerage experience. And I do not | 
remember ever hearing different from Muh ons way or another 


after that. It just sort of went on. 


ry 


to 


Go 
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Q Mr. Mandel is inquiring as to whether you can 
fix a date as to when this last remark or this last conver- 


sation may have tak2n place. 

A I don't think I testified to any last 
conversation. I think that what I am talking about is that 
in that conversation where Muh said the Exchange has asked 

| 
you to be in, Muh said, "You are in, and I want you in equal 


to Risher and I.” 


And I said, "That's veiy nice of you, but very 


And he said -- and from that point on, whatever 
they did, you know, in negotiating, I never heard anything 
@ifferent that I was in or I was in as -- I never even knew 
what my title was until much later. 


Q Did you participates in any of these negotiations' 


J 


that were going on in New York 
MR. MANDEL: Was this between the 13th and the | 
17th? 
A From when I got back until when talked to him? 
Q Did you participate in any of those negotiations 
that were going on in New York? 
A No. | 
Q Did you oo to New York at any time during the | 


month of December? 


tee) 
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A No. 

| 

| 

Q Did you discuss the extent of the negotiations — 


with anybody other than Mr. Muh? 
A 1 don! f- think so, other: than 2 ‘think, 1) talked 
to Persky, either once or twice during the month of 
December. 
Q Can you fix a time for these ome -ions with | 
Mr. Persky, and if you can recall, the sum and substance of 
them? 


A I think the substance -- the dates I have no ide: 


I cannot fix, I carnot) recall any dates during the inonth, ithe 
end of December, and that was also kind of foggy because as 7? 


said, my wife went into the hospital at that particular «ime' 


| 
for a heart operation. So I didn't really care, okay, about’! 


| 


dates. 


tt 
a 
wv 


Now, the substance of them was, was the first 
time I remember Persky calling me, I beliave he called me, 
to the best of my recollection, to substantiate what Muh 
had told him, that I was in fact wiliine to go alorg and | 


have my name used,, and have my name used in this new corpora+ 
! 


tion by the -- as requested by the New York Stock Exchange. 


Q Is that the substance of both con 2rsations? 


A Yes. And I do not know of the second conversa- | 


tion, if I talked tc him a second time, was -- it just Sema] 


a 


10 


1 
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13 


14 


15 


16 


i 
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i 
I would have talked to him once or twice. 
Q Did Mr. Muh give you any information when he 


spoke to you in December after the 13th about what was 
going on in these negotiations in Néw York in terms of 
sid¢s or positions? 

A No, the basic thing that he told me was that 
they were under pressure of termination of business from 
the New York Stock Exchanges and that what he and Paul were 
doing was meeting with and getting extensions of capital, 


at the sams time trying to forge together a deal that would | 


iy 


please all the partieas. 
And I said "Godspeed," you know. 


Q I showed you before the recess the second page 


of Defendant's XXX in evidence. And now I would like to 
show you a letter which is dated Devember 30, 1970, addresse: 
| 


to Paul Risher,@nd ask you whether you aré familiar with the! 


content of that letter. | 


Q Could you tell the Court, as best you can recall) 
the circumstances under which that letter was written, and 
I would just like to show it to Judge Owen for a moment so 


that he will be able to follow this along. 


A As best I can recall, when I left New York on 
December ls+, I did not go straight home, ~ went to the 
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files and 


1 Carib sean. 


took all of my stuff from New York, 


threw them in cartons and had them sent out 


to my office in California. When I got back around the | 


l4th cr 15th of ‘December, I spent the first three or four ' 


days, or the week, in California befor2 my wife went into 


the hospital, essentially catching up on California business’ 


. 
i] 


From the time between Christmas and New Year's 


| 
9 I think I went through my files that came from New York. Ar? 


' 


10 I think in my files I came across this letter, dated 
11 August 24, which lists these warrants. think as a matter : 
12 of curiosity, as best 1 can recall, I took that. and checked 
13 } the prices on some of these things and saw that Geon had -- 
14 | the common stock traded on the Exchange had appreciated in | 
15 value from its $10 price in August to the $15 price or $16 | | 
16 | price around that time, the end of December. | | 
| So I saw here a lstter, I recalled the conver- | 
18 | sation that we had from Ned Frank, that these things were | 
19 not going to be distributed and that they were sitting here, | 
20 ard, I knew that Hall; Risher,. rather than Bob, Hall is more | 
21 involved with the financials of the firm at that time, 
| 
vo pulling together the financials and tabulating them and | 
| 
23 i k2eping track of them for the partnership. So I wrote Paul | 
24 | a latter, and my major point in the letter was the first | 
i 
25 paragraoh of this letter, which says: 
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"Here is this thing I found in the file. There 
is a value to these Geon warrants, I think. And that the 
position that even though I voted on this thing at that time 
I fsel that it was wrong at that time." 

Now, further in the letter I stated here: 

"I would suggest that" -- my famous quote -- 
"I would suggest that you get your hands on these warrant 
and have them held in the vault at one of our banks." 


I would like to take a moment on that. 


Newburger, Loeb, on the eighth floor of 5 Hanover 


Squar2, had their executive offices. On the ninth floor 
they had a big vault, wheres. the clearing operation was. 

This vault was a big walk-in vault. This is where thsy held 
their $100,000,006 worth of securities for customers' 


ia 
accounts. = 


During the end of September, when this was 


transferred ov2r there, there was a lot of odds and ends 
in defunct cornorations, and various other worthless 


During the month of October and November, I 
remember distinctly Bob Muh coming down to my desk and 
dropping a big bex or my desk being full of Russian 


Czarist bonds from 1933 or 1920 or somethina or other. 


| 


left around in that vault. Tha odds and ends were securitie: 
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ae He dropped them on my desk and he says, "Look at what I 
i 
a7 found in the vault upstairs." And I says, "What are you 
{t | 
4 | talking about?" And I went up with him and I walked through, 
a | this vault, and there was all kinds of things in there. 
6 | I immediately put a little task force on to see , 
i | 
a if these Russian Czarist bonds had any value, because they 
i 
{| 
8 | turn them into old governments, you know, and you get back 
| ' 
} 
9 | valuations of these things. And so it turned out that the 
i | Russian government isn't honoring those: 
‘} ' 
4 But in my mind I remembered that vault 
I 
f 
12 i up there and I remembered access. But prior to that, 
tt 
13 i Newburger, Loab had always had security up there when we 
14 | were in the business. They had armed -- not armed, but 
|| guards there at the door and you couldn't just walk in and 
| 
| . : . - . ; 
16. | out. And I had a distinct recollection of those bonds being | 
I 
Hm dropned on my desk and also -- and I didn't hear, you know --+ 
ry | 
| 
18 || as I recall later on, when w2 took over the operation of 
| . 
19 |! the corporation, Mr. Muh found at various times other 
20 || csrtificates showirg up in filing cabinets that did have 
i : ; 
21 value. And they were stuck around the firm, and the firm had 
| 
28 i been in business fer fifty years, and there were a lot of 
| 
it . . s . . | 
23 pieces of paper, soma of them that it was really surprising, 
} : | 
aA | some of the things that turned up. 
| 
25 


But wher I wrote this last sentence, I wrote it, 
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as bast mn recall, with that in mind: 
t ‘Paul, get your hands on these warrants 
of the vaults at one of our banks." 
burger, Loeb man, and I 
there, and I said, "our banks." 
Now, when this letter was introduced,I did not 


good look at it and I did not look at it at 


all, and somebody stated out loud here that the “our banks" 


is underlined, "our" is undsrlined.- That is my signature, 


that is the way I make my signature, and I would like to 


point out to the Judg 


EHL: Don't do it on an exhibit. 
| 


WITNESS: Oh, not on an exhibit. Do you hav: 


| 


I think what you are trying to tell the Judge 


the line on the arrow is the top of the "F" of 


THE COURT: Perhaps we can have a specimen. 
How about your driver's license? 

THE WITNESS: Yes, that's a great id2a. 
(Handed to the Court.) 

THE COURT: I see. Okay. 

Now, the only other thing that -- 


MR. MANDEL: Excuse me, your Honor. I don't 
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want to b2 misunderstood. Mr. Silfen said something to me 
quietly, and that is what I was laughing at. It was not 
because of anything that Mr. Kayne said. 


A I was sitting in the court when Mr. Risher 


oo 
u 


{0 


stified that he read the letter, and he ignored it. And 
other than having some personal piqueat the fact that he 
would ignore on2 of my letters, I thought as to why he 


might ignore it. And I explained to my counsel after 


that -- 
Q No, I don't think you need that. 
A No, Tt GHInK £his 1S inoortant, fo, 1 Enink this 


is important. 
I explained to my counsel that there is no one, 


it didn't matter that these warrants were stolen out of the 


cr 


vault, ther2 is no one that could have cashed them but 
Newburger, Loeb. They wers unregistered warrants in one 


piece of paper. They were held in the name of Newburger, 


' 


\ 
| 
' 


Loeb. The only people inthe corporation -- only the corpora-~ 


tion could cash them cn the books of Geon or anybody else. 


THE COURT: You mean the partnership? 


| 


THE WITNESS: Yes, only the partnership could hav 


cashed them or the holder of that warrant, whoever his name 


was on it could have cashed it. They were not negotiable. 


So I hope that was the reason that Paul Risher 
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recall why 


ignored my letter. 


0 Copy of that letter 
was it not, Mr. Kayne? 

A Loo. 

Q Will you explain to 


A I had worked with Mr. 
the whole period that I was in New York, 
retained Mr. Persky. And to my feeling, 
and hard on behalf of the partne 


letter, I did not have any idea 


you sent a copy of that letter 


K 


to Mr. Persky, 


as best you can 


| J 
very closely throuah 


| 


that after I 


ne worked diligentl - 


| 
And when I wrote thi 


| 
Persky, as I have 


heard testified here, was a partner -- was an attorney for 


this entity or an attorney for that entity. As far as I 


was concerned, Mr. Persky was the attorney for Newburger, 


Loet & Company, and I was sending him something that I thouc} 


was a notice of a significant thing that I had found. 


Q Did you become aware, Mr. 


that there was a rather long meeting that took place at the 


offices of Finley, Kumble? 


A Yes -- no, I became awar= 


Q Did Mr. Muh or Mr. 


was a closing or a model closiny or a 


scheduled for December 30th? 


Kayne, in December 


in January. | 
advise you that there | 


nr 


ntative closing 


A I don't recall if they advised me that there 


; 
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| | 
a was one to be scheduled. No, I don't recall that. 
{| | 
i 
3 | Q What is your best recollection as to when you 
| | 
4 || found out about that closing? 
5 | A After it took place. : 
6 9) Now, Mr. Kayne, you have been in this courtroom 
u | 
i 
a4 or you have heard various people testify about their aware- . 
‘ 
8 | ness of a lawsuit you and Mr. Sloane brought in the federal 
i : 
9 i court or the state courts of California, is that correct? 
10 i A Correct. 
i i 
ii | @) Now, I would like you to tell this Court, 
| | 
te H Slowly, as best you can recall, the events that led up to 
13 || the lawsuit and what steps you took, if anv, beginning in 
i| : 4 + > 2 
i, | 
| January of 1971, in the furtherance and pursuit of that 
i = L 
} 
| 
15 |; lawsuit. 
i 
i : | 
16 | A After the first of the year, Chuck Sloane and I | 
1 | 
7 | basically sat down for the first time and discussed the ! 
| | 
| . . . . if 
18 i events that led up to our joining the partnership of 
i = | 
19 || Newburger, Loeb & Company in the previous year, to trace the’! 
i 
20 || events from the first meeting until we became partners on 
| i 
| t 
21 | February 28th. 
i 
2 | We decided, after discussing among ourselves, 
23 | that wea had significant grievances against him, and maybe 
i| 
i} . ; \ 
“a | against some other partners. So we decided to seek some lea 


23 | advice on that matter. 
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i | 
2 Q When for the first time if you can recall did you: 
3 seek any legal advic2 in connection with this lawsuit; that 
4 is, the lawsuit in California? 
3 A As I recall, it was early in January, 1971, Sloan! 
6 and I went to the firm of Ervin, Coh=n & Jessup, which 
7 | is a well-known Iaw firm in Beverly Hills, California. 
3 | | 


] 
| 
1 ; : : . 
9 i Massing, who is one of the four senior partners of the firm. 
| ! 
i : ; , : | 
10 i E-win, . Cohen 4& Jessup firm has around twenty-five 
| attornsys, and I heard nothing but good things about them. 
12 l ed oc -~ } - a 4 
H And Mr. Sloane knew Bert Massind, had 
{| 
13 | previously had some work done. 
i 
14 | Q Did you have any knowledge at that time as to 
if 
3 ; ; 
1 | whether that law firm had any areas of expertise, that is, 
i 
i 
16 | did they specialize in anything, if you knew? 
YW 1 A I knew, ur to then, until I got there, I knew 
| | 
18 i that they were very strong in the tax and the corporate 
ij 
19 i a ~ . . . aE ees :‘. Pe 
I area. And our initial meeting was with Bert Massing only, |, 
| | 
20 | at which he listened to it, made some notes, took a copy of 
| : bas 
21 |, our partnership agreement, and told us of the additional 
| 
22 | areas that his firm was capable of handling. ; 
i | 
ij 
3 | I asked him, Was this a matter that they could 
i ad j 
li | 
| ‘ ‘ F é 
“4 | proszcute2 for us that was in cheir area Of Expertise? ] 
4 a 
5 He pointed out they had a strong litigation 
| 
! 


rei) 
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department and that they had several partners in it and 
several associates, and that he felt that this was a matter 
and he made an appointment for us to come back within a | 
relatively short period of time. 

Q Did Mr. Massing express an opinion to you at the! 
time of your first meeting as to whsther or not, in his 
firm's opinion, there was any merit to your claims and 
grievances against Mr. Gross? | 

MR. MANDEL: Your Honor -- 

THE COURT: Sustained at this point. 

MR. SHAW: Doesn't that relate to his good faith: 
your Honor? | 
THE COURT: No, there has been nothing submitted | 
as to what he told his lawyer, as to what the facts are. 

We have absolutely nothing here on which the lawyer's opinion 
can be admissible, assuming it is relevant in this. | 

Q Would you then tell the Judge, if you would, what 
it is that you told Mr. Massing at this first meeting? i 

MR. MANDEL: Your Honor, I believe that is 
objectionable too. | 

THE COURT: We are getting off into a lot of | 
byways. 


Mr. Silfen, it would seem to mea to be more rele- | 


vant rather than what h2 and his lawyer talked about, as to 


to 


~] 


ro 
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what this gentleman was thinking and the reasons for the 
assertion of this in January or February rather than the 
conv2rsation with the lawyer. 


MR. SILFEN: I think, your Honor, one of the 


Cne of the problems that you have intimated is | 
whether or not. ths bringing of the lawsuit in a California | 
court, for reasons described in that federal complaint, could 
be categorized’ as malicious or brought in good faith. 

THE COURT: Yes, that is fair enough. I agree | 
with you on that. That is fair enough. Obviously the 
lawyer cannot say what his advice was unless you give the | 


state of facts that he had presented to him on which he is 


But even earlier than that, it seems to me 
that there ought to be something here so that we have some |, 
idea -- I do as the trier -- as to what was motivating Mr. | 
Kayné and presumably Mr. Sloane to the extent he competently | 
brings him along with him in the testimony. Why not | 
January, why not Jun2, why not October? 

Q What was on your mind, Mr. Kayne, referring to 
the Judge's inquiries? 
A Okay. 


I first met Charles Gross, with regard to ' 


a 3499 ., 
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2 | Newburger, Loeb, in late August or early September of 1969. 
3 ) Sloane had met him I think a week or two previous in New 

4 | York City. 


on 


|! Gross came out to California to talk with Sloane! 


6 | and the people in the McDonald office about opening a branch’! 


in California and in the Century City area. H2 came out 


~) 


8 with two other partners, Settel and Bob Newburger. | 
9 | We met, there was a presentation by Mr. Gross 
10 with Mr. Newburger and Mr. Settel present to all the brokers) 
11 i in the McDonald office in which they outlined their desire 
2 | to open an office in California. They outlined their strona 
| 
13 ! financial strength, thair strong profitability, and gave ager: 
14 erally favorable,. bullish picture of their firm. This 
15 was in September of 1969. 
16 It was at this méeting many questions were asked | 
Vv i by brokers, because thes2 brokers were béing asked to cast 
| 
18 | their lot with Newburger, Loeb and to join Newburger, Loeb 
| 
19 || as brokers. | 
| 
20 } The questions were very hot and heavy with 
21 regard to capital stability, earnings, net worth, and things)! 
i 
= | in this area. Because all these brokers were currently 
23 | employed a’ McDonald & Company, and McDonald's publicity | 
24 | had been strong in the newspaper in the summer of '69, with | 
25 a major article in the Wall Street Journal. | 
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THE COURT: When was this? In '69? 

THE WITNESS: This was September of 1969. 

Now, Mr. Gross carried this meeting, which was 
about an hour and a half meeting, in front of all the 
brokers. t was also stated by Mr. Gross at this meeting 
that Newburger, Loeb, if any of the brokers joined Newburger. 


| 
Loeb, that Newburger, Loeb would guarante2 each broker that 


| 
joined them an income for the next six mc*ths based on their 
previous six months' income -- some formula like that. 

So there was a significant guarantee attached 


+ . * . 


to. the joining of each broker, which continued to imply 
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r, Loeb was in very strong condition. 
Subsequent to that, Mr. Sloane left the 
employ of McDonald & Company and joined Newburger, Loeb on 
October 1, 1970, and -- 
Q ae 
A 1969, excuse me. | 
In 1969 I had two or three meetings with Gross, | 
in California, and than one in New Yor in December, in | 


which I met with Gross only as a répresentative of Newburger} 


In my December meeting in New York I met with | 
several -- I mst several other of the partrers in New York. | 


I met Ned Frank for the first time and met several other | 


re) 
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peopls. But all the representations with regard to balance 


sheets, with regard to earnings, with regard t> capital, with 


i 
i 


regard to where the firm is going, all of the a 


| 
i 


were mads to me personally by Mr. Gross. 
i 
Mr. Sloane can testify to what r-nresentations | 
wer2 made to hin. 

In January of 1970 I came to.New York and agai- | 
visited Newburger, Loeb and again mst with Mr. Gross; and 
again all the representations were made by him to me on 
financial matters. 

I was perhaps young and naive, in that I did 


not speak to the other eighteen partners of the farm, but I 


was meeting as a, I guess, 31 wr 32 year old fellow who was 


joinins 1 partnership for the first time. I was dealing one 


on one with the managing partner of an old line brokerage 
firm in New York City.. And I took his representations as he 
gave them to me. 


"ne reason I had to ge borrow money, my $25,009 


for my first investment in my Newburger partnership, is, 
that when I told Gross that I did not have the money to | 
invest in the firm, he said he would arrange the loans for me 

| 
through First National City Bank in New York. He subsequent!- 
failed to do this, called me up and said, "Could you get cs 


‘ 


money?" 


to 
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I arranged and got the money and invested in the 


When I bought in the partnership, I bought in 


oC of the assets -- it is.2 percent of the profi‘. 
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never would have bought inte a firm, 
bought 2 percent of thse losses, if I had known that the 
previous year in 1969 the firm had lost $1,000,000, which 
Gross had told me it was profitable, and if i: -- 

THE COURT: Mr. Kayne, I don't want to get too 


deeply into this, because this aspect was litigated. 


MR. SILFEN: That is what tried to avoid, your 


| 
THE COURT: I know, but what I .was hoping to get 
| 


to was having some idea of the picture of what the claim was; 
when did he think about asserting it and under what eiecune 
stances did he think about asserting it. Obviously I am not 
going to re-litigate that. 

MR. SILFEN: That is what I tried to avoid, your 
Horor. 


THE COURT: How about an assertion of this claim? 


| 


What were your thoughts about asserting it and when did you 
have them and what did you do about them? 
THE WITNESS: Right. 


When I became a partner in February -- as I 


* 
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2 stated, it was in the May area -- or the April area when I 
3 || first found out there were losses. It was in the May to Junt 
cs {| ; 
am | , : : | 
4 | area I found out that the losses were increasing, and it 
a | 
a was in July when I decided to resign, and then stayed on as 
6 i : | 
| managing partner. 
| | 
ae | I .elt from the period of August on that 1 was 
| 
8 | | | 
| managing partner, that I didn't want to create dissenSicn -- 
9 | and I did not have the time .» go sit down with an attorney. 
| 
10 | I did not have any attorney in New York who is my pprsonal 
| | 
i. attorney. In fact, I didn't have an attorney in California |! 
| 
12 | who was my -- I nev2r had an attormsy -- 20, that's not true; 
H 
3 | I had an attorney om another matter. But I never had an 
i 
| : : 
4 | attorney in New York City. 
i 
15 I did not think to sit down and start litigating! 
{ 
{ . e { 
16 | in the Newburger, Loeb problem at that times. | 
| 
i} 
W When I went back to California on December lst ~+ 
i} ‘ | 
1 I didn't go, I went to the Caribbean, my wife went to the | 
| 
19 |; hospital. And to me, in looking back in retrospect, the Jar’ 
| 
20 | period of time was as early and as prudent a time as I could 
1] \ 
| 
i 
a | sit down, when the smoke had cleared on my responsibilities, 
| 
22 | and I was sitting down and saying, "Okay, lat's collect your 
| | 
23 i thoughts, let me compare notes with Chuck and see if Chuck © 
1) 
| ; 
a Sloane has the same view of the world that I do, and let's 
| 
i 
iH : reste A A . 
25 | ste if -- then let's visit ar attorney who is impartial, 
| 
i 
{ 
| 
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t him to give us an 


did you go to an attorn2y? 
an attorzsy in tha first 
week of January, 1971. 
Q Did you substantially tell the attorney the same 
type of information that you just told Judas Owen? 


A Yes. Except that first meeting was with 


Massing one. The second meeting was with two of 


litigators and Massing. 


A matter of days. 
fe) What transpired at the second meeting in terms 
of-- did you give them additional information that you 


had not given Mr. Massing at the first meeting? 


A Well, they basically had a chance to read it, 
the partnership agreement, and then we went through and 
Sloane and I gava our versions and who we had met with and 


what-have-vou. 


Q What happened at the second meeting when the 


litigators came in? 
A They said that they -- 


MR. MANDEL: I object to that, “they said." 


welt 37 Kayne-direct 


Hearsay, your Honor. 


THE COURT: Well, this has to do on the issue of | 


damages for bringing an arbitrable matter in state court andi 


causing you of removing it to arbitration -- 


bringing the matter in federal court, rather than arbitratiny 


it and causing you the damages, to wit, the expense of 


removal. 


MR. SILFEN: Your Honor, I think this is rele- ) 


vant on that issue and on another issue also. 


I will overrule the objection on oe 


THE COURT: 


issue. Go ahead. 


if 


THE WITNESS: Well, we described what we had don, 


had bought a partnership 


They said that in their cpinion we 


interest across state lines, and that was similar to a 


| 


and that we should file, and we bought that securit, 


| 


sScurity; 


on the basis of misrepresentations, fravdulent inducement, 
| 
| 


and some other words which I don't recall; and that we ce 


the federal court in California 10b-5 frau 
{ 
| 


file an action in 


is that the term? For a 10b-5 and fraud and for buying a 
security; that is essentially it. 

THE COURT: When you get to a point where you 
want to stop, let me know. 


MR. SILFEN: I was just going to ask a few more 


questions about the preliminaries. 


to 
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Q Was there any discussion at either the first 


meeting or the second meeting as to whether or not the claim 


or claims should be brought before the New York Stock 
Exchange or in a federal court in California? 

A Excuse me, will you rapsat that? 

Q Were there any discussions at either the first 
or second mestings as to whether or not any of the claim or 
claims should be brought before the New York Stock Exchange 


or the federal courts in California? 


i 


A As I recall from reeiing the document, they said 


that there was an arbitration provision in there, but in 
their judomernt it should be brought in California because 
of this security -- because of things I said earlier. 
MR. SILFEN: I could recess now, your Honor. 
THE COURT: Very good. 1:30 tomorrow. 


(Adjourned to July 24, 1975.) 


18 


i8 


= - GO Sf 


NEWBURGER, LOEB & COMPANY, INC. et al. 


vs. 71 Civ. 665 


CHARLES GROSS, et al 


> 
July 24, 1975 
L330 p.m. 


(Trial resumed.) 
PREO KAYNE, resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. SILFEN: 
o- Mr. Kayne, to bridge the gap between the 
close of yesterday's session and this afternoon, I think 


wnen we left off yesterday you were testifying as to the 


events that took place at your California lawyer's office, 


at the second time that you had met with them in California 


some time in January, and I think the last question posed 


to you had something to do with a discussion as to where the 


proposed claim or claims should be brousht, and I believe 


your last answer ad something to do with an examination 


of the partnership agr2ement and the rendering of an opinion 


by the California counsel that notwithstanding an arbitratio” 


clause, they felt that the litigation could be brought in 


the federal courts of California. 


A Yes, I beliave that is what I said yesterday. 


I think I was mistaken in that the partnership 


agreement there was not an arbitration clause, but they were | 
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| 2 mblt 2 Kayns-diract | 
2 apparently aware at that mesting, it came out, shat there | 
3 was an arbitration procedure that was available and not- | 
4 | withstanding that arbitration procedure, they felt for the | 
5 | reasons I testified yesterday, shat this matter should be | 
| 
6 and was properly in their opinion, should be tried in | 
| i 
7 | federal court | 
8 | Q What else transpired at that meeting, if an TT 
9 | A Well, at the second maesting they had the liti- | 
10 gation partners, the two litigation partners had reviewed | 
| Be : 
ll | the documents, partnership agr2ement, and reviewed my | 
LR | conversations with Sloane and I with Mr. Massing, and had | 
13 | gone into some Study of the situation, and they asked me som= 
| } 
14 | questions with regard to the specifics, and spent some time i 
16 | cn that. And then they discussed the aspects of going for- | 
iH 
16 | ward, most particularly, wanted me to be aware of the costs | 
W | and cf the fees, and I asked them if they -- what the fee | 
\ 
18 procedure was, and they told me it would be a straight | 
19 | hourly fse procedure an they would bill me as the hours -- . 
| 
20 | bill us as the hours were donz, and I think I inquired ues 
21 | a contingency arrangement with them, and they declined any | 
a | contingency arrangement. | 
os The next thing that they asked me ard we dis- | 
| 
24 cussizd was whether or not we had sat down with Mr. Gross or | 
2 | | 


talked with him with regard to trying to settle our difference 


it ! 


A 3509 
9037 


vou have a good claim, but we would suggest you try to work 


| | 
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- | amicably. | 
| 
3 | I pointed out that no, we had not, the last 
4 | time I had seen Mr. Gross was some time in October, as best | 
5 1 I could recall, October or November of th2 previous year, | 
6 | ana that I had not talked in any case about it; my personal 
7 | grievances, or had any contact with him since. 
8 | They pointed out that the cost of a lawsuit, 
2 | the expenses involved and the trouble involved and the time 
10 | involved on a personal basis -- and they pointed out that | 
11 | even when you got to the end of the eet vind could just as t 
L you could lose as wsll as win, and so they suggested very | 
: 
13 | clearly that Sloane and I séek a meeting with Gross and | 
14 talk with him and try to settle any differences amicably. 
15 | 9 At this meeting, after you had explained the 
16 facts to Mr. Massing and there had been a colloguy with the | 
17 | litigation counsel and after you had provided Mr. Massing | 
18 , at the first meesting with a copy of the partnership agrse- 
19 | ment, did you ask either Mr. Massing or any other lawyer of | 
20 | shat law firm as to whether or not they would be in a posi- | 
21 | tion to rander an opinion as to whether or not in their | 
oe : opinion you had a good claim? | 
| 
2 | A I don't recall specifically asking them if I had| 
aA a good claim. I recall their saying that, "It looks like 
25 | | 
i 
| 
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2 it out peaceably rather than go through a court procedure." 
3 | fa) After the second meeting, Mr. Kayn2, did you 
} ! 
4 | have any other meetings with your California counsel in or | 
5 | about *he first couple of weeks of January? 
6 A Not that I recall. | 
7 Q What happened next , Mr. Kayne? 
8 | A With regard to this lawsuit? | 
9 Q With regard to the California lawsuit and any | 
10 advice or information or anything that transpired as a | 
1] | result of that second meeting with the lawyers. | 
| 
12 A Scme time thereafter, and I have had difficulty | 
13 | placing the exact date of my arbitration testimony when Zz wen! 
14 | back and reviewed that, but it was towards the end of | 
15 January, and I heard Mr. Gross testify January 23rd, and I | 
16 have no reason to dispute that date, so around that time I | 
W went to N2w York on business. | 
18 I had several large clients in New York that I | 
19 | visited, and while in New York I called Mr. Gross and made | 
20 an appointment with Mr. Gross to have a meeting with him. | 
21 | Q Had you notified anybody at esither Newburger, | 
a | Loeb that you intended to mest with Mr. Gross prior to the | 
| "| time that you telephoned Mr. Gross upon your arrival in | 
24 New York? | 
| 25 A Only Mr. Sloane. | 
| | ¢ ! 


ee 
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Q Just backtracking one minute, if I may, at that 


second meeting with the attorneys, had you and Mr. Sloan 


entered into an agreement with them whereby the firm would 
render services for you on an hourly basis? 

A No. 

(a) Did you in fact call Mr. Gross upon your arrival 
in New York? 

A I don't know if it was upon my arrival. I callet 

- 

him, I don't know how long I was in New York. I think it | 
was two days and I called him shortly after, during that | 
period of time. | 

g Covld you tell us in capsule form the sum and : 
substance of that telephone conversation? 

A Yes. 


I called him up, I believe it was in the morning 


f 


and I asked to meet with him. He asked me what I wanted to | 
meet about, I told him it was a personal matter, and we made 


an appointment to meet in a local restaurant. 


Q Is thzre a reason, Mr. Kayne, that you did not 


| 
tell anybody in advance that you intended to mee + with | 
Charles Gross in New York? | 
A Yes. I felt that I didn't want to tell ere 

' 

becausz I felt that somebody might dissuade me from meets 


with Mr. Gross. | 
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| 
My matters that I wanted to discuss with him wert 


| 


essentially between Sloane and myself and Gross, and I did | 


not want to -- I did not want to be dissuaded from meeting 


with him. 

MR. SHAW: I am going to object and move to 
strike that out, your Honor, as an opsration of his mind and 
not being binding upon any of the other parties in this 


case. 


It seems to me that if he would have told us 
we would have said "don't meet," and I don't think that is | 
proper proof. | 

MR. SILFEN: think he can testify as to what | 
was on his mind and motivation, your Honor, since motivation| 

! 
is a big part of this case. | 


MR. SHAW: That might be binding on him, your 


| 
! 


Honor, and I have no objection to testimony insofar as | 


it relates to Mr. Kayne, but I do not want it to relate to 


us. 


MR. MANDEL: Your Honor, I believe Mr. Kayne's 
Opinion and understanding, insofar as it is relevant, is 
admissible against co-conspirators. 
MR. SHAW: If Mr. Kayne testifies with respect 
to somes statements or acts upon other person's part which | 
| 
' 


lad to this opinion on his part, then I have no objection. 


f) 


| 
| 
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If it is just the mere operation of his mind, 


think it is not binding. 


MR. SILFEN: Your Honor, I think the testimony 


is clear that there were no acts, he was not acting on 


anybody's advice. In fact, it was quite to the contrary. 


MR. SHAW: I also do not believe it is a matter 


| 
| 
| 
| 


of conspiracy law that the state of mind of one co-conspira- 


tor is attributable to another co-conspirator. 


The acts and admissions are -- 


| 
| 


| 


| 
THE COURT: I don't know that that is as to sithe 


so I am not considering the evidence in that light. I think. 


for the moment, given the contention that this lawsuit was 
motivated to coerce Mr. Gross, which is what this testimony 


is directed to, I will permit this to stand for that -- goin 


to that rubric. 


MR. SILFEN: That is all it is being offered 


for, your Honor, on that issue. 
THE COURT: All siche. 
Q Jumping ahead, Mr. Kayne, did you meet Mr. 
Gross; did you not? 
A Yes, I did. 
Q Would you tell Judge Owen and the people 


assembled what transpired at that meeting? 


A Well, it was a relatively short meeting. We 
g 


} 


| 
| 
| 
| 
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~ 


| 

| 

| 

| 
| 
ware in a restaurant, busy restaurant, about twenty or 
| 

thirty minutes; and the meei..g essentially had two parts: | 
{ 

' 

| 

The first part was that the area of talking with) 

| 

Mr. Gross and t2l “-g him that Mr. Sloane and myself -- | 
\ 
| 


MR. £ av. Can we have the place of the meeting, 


your Honor? It will help fix it in our mind. 


| 
THE WITNESS: I don't know what restaurant it ! 
was in. Jc was in the Wall Street area. It was ina -- | 
A I met with Mr. Gress and told him that the -~- the 
I wanted to talk with him on behalf of myself and Sloane with 
regard to grievances that Chuck Sloane and I had against 
Mr. Gross for dating back to prior to our becoming partners 
in Newburger, Loeb. 
- | 
I told him essentially that both of us had lost | 
$50,000, we felt it was directly involved with his induce- 
ment into the partnership, and told him we had visited with | 
attorneys in California, pcrsonal attorneys. They advised | 
us that we had a case against Mr. Gross, after we h given | 
“ham the facts, and that they had also advised uy ‘hat we ! 
shoulda m22et with Mr. Gross, one of us should mset with 
Mr. Gross, and try to settle our dtdieresce: amicably. | 
I told him that I felt that it was due to him 


and his represantations that we lost che -- gach los* 


$30,000, and. I would like to come to some understanding on 
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how to g2t my money back. 


| 
| 
| 

He rejected my contention, our contention, and | 
told me that he had lost a lot af money in the deal and | 
he did not feel that there was any grounds for our contention 
or our lawsuit. 


told him at that meesting what I felt was the 


gravity of the suit and talked about it -- told him some of 


| 

| 

| 
the things that our attorney had told us that I testified a 
yesterday. That was the relatively quick and short part of | 
: | 

that meeting bacause he just rajected it and told me that | 
“hers was nothing further to talk about on that. | 
The second part of the meeting was my inquiry of ' 

| 

him as to his thinking with regard to not going along with | 
the reorganization program. I told him that I had -- was | 
also a withdrawn general partner, and I had understood that | 
he felt the partnership was better off in liquidation and : 
| 
that he in the partnership was better off in liquidation thar 
in going along with the reorganization agrzement. 


And I asked him if he would t+ka some time and 


explain that te me, and how he figured that out because I 


thought I was in a similar position as he was. 
He pointed out to me that it was his view that 
he had cesigned early in the game, and that his capital was 


| 
| 
| 
a better position than the limited partners’, and he | 
1 


tw 
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was considered to be a form of a creditor of the firm, and 


he went into a rather brief explanation of this. 


| 

I told him I could not understand what he was | P 
talking about, that my reading of the partnership agreement | 
} 


was that this just was not so and I didn't understand how a 


general partner could leapfrog ahead of the limited partners’ 


-He. told -- I told him that I thought he should 


ard that was his interpretation, and that was about it. It 


recheck his position, he said he had spoken with his counsel 
| 
was a pretty amicable meeting. | 
It was a -- we just finished our coffee and left, 
think the only other thing there was when we 
first met he was very pleasant and inquired as to my wife 
: ) 
and her illness and it was a very pleasant meeting all the | 
wey through. | 
9 Were there any unpleasantries sxchangec between | 
Mr. Gross and yourself at that meeting? : 
A No; sot that Z can recall. i 

Q What next did you do, Mr. Kayne, after that 
meeting, in terms of communicating, if at all? What trans-~ 
pired at that meeting with Mr. Gross? | 
| 
A I think a little later on in the day I called | 
Mr. Sloane and told him of essentially the contents of the | 


mesting as I. recited them hare, and I believe I told Mr. Muh 


| 
| 
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that I had met with Mr. Gross. 

Q Did you tell anybody els2 in New York, if you 
can recall, other than Mr. Muh, the results of that meeting 
with Mr. Gross? 


A Not that I can recall. I may have. 


Q Did you thersafter communicate with your sana 


in California at any time regarding the meeting with Mr. 
Gross? 


A I think that although I did not call him from 


New York, I think Mr. Sloane and I agreed that he would call. 


.and ask them to begin work on the lawsuit. 
THE COURT: Mr. Kayns, in your meeting with 


Mr. Gross in New York, did you say anything to him to the 


effect that if he consented to go along with the reorganiza- 


tion, you would not file your lawsuit? 


THE WITNESS: No, sir. 


Q Did you return to California? 

A Yes. think I was only in New York one or two 
days. 

Q Did a tims come, Mr. Kayre, when you were 


advised that your attorneys had prepared a complaint for 
service against Mr. Gross on your bshalf and on behalf of 


Mr. Sloane? 


| 
| 
| 
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| 
| 
| 
| 
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Q Can you give us a frame, time reference, as to 
when you were so advised about preparation of either 
the draft or the final form of that complaint? 

A It was in a relatively few days after I returned 
from Nsw York. 

Q When you returned to California, do you recall 
whether you had any telephonic communications about that 
meeting with Mr. Gross other than the face-to-face meeting 
with Mr. Muh in New York? 


A Excuse ms? About Mr. Gross with -- could you 


repeat the questicn? 


| 
| 
| 
: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Q With anybody else. 

In other words, while you were in New York, I 
think you said you may have spoken to Mr. Muh about the 
meeting. 

I am saying, when you got back to California, 


did you report to anybody in New York about the results of 


| 
| 
| 
| 
| 
that meeting? | 
A Nos that I: recall, no. i 

Q Did you s22-a copy of the proposed complaint | 
prepared by your California attorneys? | 
| 

Q Did you see the final draft of that complaint? | 


A I don't recall if I -- I thirk I saw it after it| 
| 
| 


Kayne-direct 


was filed, but I don't recall if I saw it before it was 


At any meéting or conversation that you may 


have had with your California attorneys upon your return to 


California, did you at any tims instruct them that the 


complaint had to be filed before that certain fixed date? 


No. 


Dic. you in any conversation or meeting with your 


California attorneys advise them that the service «f the 


summons and complainc nad to be effected before any fixed 


to object 


wanted it 


MR. MANDEL: Your Honor, at this point I am going 


to leading questions. 

THE COURT: Yes, sustained. 

Did you say anything to them about when you 
filed? 

THE WITNESS: No, sir. 

sue COURT: Aid sient. 

Did you say anything to them about when you 
served? 


NO. sie. 


Did you continus tr be employed by Newburger, 


registered cepreszntative during January of 1971? 


21 


| 
| 
“11th? | | 
| 
| 
| 
| 
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| 


Q And now I think we have fixed that time late in 


January after the m2eting with Mr. Gross and we have got you 


back in California. | 

Could you tell us as best you can recall what | 

néx2 transpired involving you? | 

A With regard to what? | 
Q With regard to the issues involvec in this 

lawsuit. | 

Let me ask you this, Mr. Kayne: ! 

3 | 

| 


Did a time come when vou were made aware that 


you were réquired to return to New York? 


A Yes. I think I was aske< to cone to New York the 
| 


| 


day before the closing, the night previors ro the closing, 
and I think that was the day of the tenth, whic: is wken I 
came to New York. 

Q Do you recall when you were informed for the 


firs: time that the closing was to take place on February th 


A No. 
In fact, that is a very hazy period because I 
thought, originally thought there was supposed to be a 
closing on January 25th, and then there was supposed to be 
a closing on February lst, and these things were cc :.stantly 


being pushed back by the New York S*ock Exchange 
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And I wasn't -- I was nsver really sure, except 
for a day to day -- when the day was or whan I was going to 
be needed for any signatures. t was never really clear 
whether I was needed for any signatures because to December 
3lst closing I didn't sign any papers. 

Q Did you come to New York on February 10th? 

A I believe it was February 10th, yes. 

C.. You sat in this courtroom now for over three 
weeks, Mr. Kayne, you have heard testimony about the events 
of February llth. Can you tell us as best you can recall, 
your knowledge and awareness as to what took place on that 
day? 

A I believe it was around noon that the people 
started assembling at the Finley, Kumble main conference 
room; and -- it was completely packed. Theres were just 
people répresenting a lot of the specific parties there and 
the limited partners and subordinated lenders and general 
partners were there, attorneys appeared for everybody, and 
there was -- I had been to one or two closings before on 
corporate matters and that had involved half a dozen people 
but this was really a -- looked like an encrmous event, and 
had a relatively small participation in that closing, and 
spint less than 20 percent of the time at the closin 


personally. 
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| 

| | 

| | 
2 | I visited with some clients in New York, had | 
3 lunch, met a couple of the I believe, subordinated lenders, | 
4 for the first time; and it turns out they were from Roslyn, 
5 | Long Island, I believe, where I came from, and we went out | 
6 and spent a couple of hours together at lunch and talked, 7 ; 
7 | when it was necessary, I showed up again and signed some | 
= | papers with regards to my stock and with regards to my | 
9 | employment agreement, and with regards to the releases we | 
10 were signing. | 
11 I gign’t get into any of the einceatios : 
in conversations of any sor¢. | 
13 Q Were you présent at any time during that day ve 
14 the topic or subject of the rendering of an opinion letter 
15 | came up? 
16 | A No. 
Vv | Q And you did sign, did you not, the agreement of | 
18 February ll, 1971? | 
19 A Yes. | 
20 Q What happened or what did you do after February | 

| ) an, 1972? | 
| we | A Went back to California. | 

23 | Q What position did you assume in the new entity? | 
24 | A Well, I was -- my title was I was vice Scetcues 
25 | in the nsw corporation, and for stock exchange purposes I | 

| 


&® 
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2 was the I guess, chief executive officer. | 
| As had been testified earlier, thsy wanted oe 
4 | one in that title with prior brokerage experience that they | 
5 || accepted, was acceptable to them. i 
6 I also had the title of chairman of the executive 
. committes, but primarily working in the Los Angeles office : 
8 | as a régistered representative, and I received no salary from: 
9 ths corporation. I was like any other registered represen- i 
10 tative, me lL received no salary from the corporation. I | 
ll | was like any other registered representative. I received 
12 | commissions for the ie coe I did with my individual | 
13 clisnts. | 
| 
14 | 2 You sat here Mr. Kayne, during Mr. Risher's | 
15 | testimony and Mr. Muh's testimony about the circumstances 
16 | of the capital investments of $10,000 and the quantity of | 
17 stock and all that type of testimony. , 
18 In order to push your testimony along, do you | 
19 | recall the testimony that Mr. Risher gave, the testimony | 
20 || that Mr. Muh gave, on this subject? | 
21 | MR. MANDEL: I am going to object to that your | 
| Honor. | 
: THE COURT: Yes, I fear I must sustain it even | 
| though it is -- specifically what are you after here? | 
25 MR. SILFEN: Well, Mr. Kayne invested -- paid | 
| | 
° a & 
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2 | $10,000 for his capital stock. He got the same voting, same | 
3 percentages, and cate sta ask him all in dialogue I just | 
4 || wanted to rush all through that. | 
5 | THE COURT: Is that so? 
6 | THE WITNESS: Yes, sir. 
7 | THE COURT: Very good. I will take it in that | 
8 | form. Go ahead. 
9 | You and Risher and Muh all had the same partici- | 
10 | pation, is that it? . | 
11 | | THE WITNESS: Yes, but different motivations. ! 
12 | THE COURT: But the same participation? | 
13 | THE WITNESS: Yes | 
14 | THE COURT: All right, go ahead. How about Mr. | 
45 | Sloane? Had he the same participation? | 
16 | THE WITNESS: No. | 
7 THE COURT: He had different. All right. | 
18 | (@} Did a time come, Mr. Kayn when you became aware 
1S || of o¢ advised that the lawsuit that Mr. Sloane and yourself hal 
20 | commenced in California was in fact actually commenced? | 
21 | A Yes. | 
| 22 : Q When for the first time did you find out that | 
23 | the lewsuit had been filed? | 
% | A I believe shortly after it wes filed. | 
| 

= | 

| 


Q Do you know the date that it was filed? | 
j 
| 


NN ee ————— 
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2 A Yes, it was filed February 3, 1971. | 

3 Q Did a time come when you were advised or Pere 

4 that Mr. Gross had in fact been served with a copy of the | 

5 complaint in that lawsuit? | 

6 A No, not until -- I was never advised of when it was 

") served until you asked me to find that date, about a month | 

8 ago. | 

9 Q All right. | 

10 MR. SHAW: May I have that date again; February | 

ll 3rd? Could I have the date again, your Honor? I was | 

12 distracted. 

; 13 MR. SILFEN: Filed February 3, 1971. Mr. Kayne's | 
14 awareness when it was served came about in June of 1975 at my | 

. a 15 request. | 
» 
16 .Q Jumping ahead now, Mr. Kayne, did you continue to | 


perfora the title duties ascribed to you by the new 
entity beginning with February of 1971? 

A I would say you first had to define what the 
duties were and who was doing what and I don't think that 


came for a month or two later. 


responsibilities were with the new organization at the 
time that those duties and responsibilities first became 


defined. 


>» £ @ 


| 

{ 

| 

| 

| 

| 

Q Just briefly describe what your duties and | 
i 
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A Well, when we met and we talked about it among 
our new board of directors it was pretty well agreed that Paul 
Risher and Bob Muh would handle the operations on the east 


coast, and generally handle the overall financial operations | 
; 
| 
of the firm, and that Chuck Sloane and myself were to | 


trate on the west coast. | 
individual business which I was urged to do as well as I | 


My primary responsibility, other than my own | 
| 


could, and that's the way I was getting paid, so that was of 
‘ 


big interest to me. My primary area of responsibility was in | 


| 
investment banking on the west coast, corporate finance, under- 


writings, mergers, and private placements, and to try to 


bring in revenue, business for the firm in that area. 


Q During the course of your three weeks here, Mr. 


types of situations, and I would like to take them with you 


one at a time. 


| 
Kayne, you have heard several references to two different | 
| 


You have heard several references to the Rafkind 


Situation. Did you in January or February or March of 1971 


have any knowledge, information, or belief as to a problem or | 


situation involving Rafkind & Company with Charles Gross? 


A Absolutely no knowledg2. 


Q You have sat here for three weeks and heard 
mentioned several times about the Buckley claim. Did you in | 
{ 
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January or February or March of :971 have any knowledge, | 
information, awareness or belief of and concerning that 
claim? | 
A In December and January I had no knowledge. I | 
| 
cannot say for absolutely sure that I had no knowledge in 
February. I heard Mr. Risher testify that there was a | 
meeting or a discussion with members of the executive committee 
I have no recollection of discussing that or knowing about | 
that Buckley matter and that meeting. | 
However, I have no recollection that I didn't 7 
discuss it with him either. | 
Q I'm sorry? | 
MR. MANDEL: What was the last word? | 
MR. SILFEN: I have no recollection that I did - 
discuss it at the meeting. 
Q Getting back to your lawsuit and the lawsuit of | 
Mr. Sloane, did a time come, Mr. Kayne, when Mr. Sloane and | 
yourself were advised that the California federal court had 
taken certain steps or made certain decisions with respect to | 
that lawsuit? | 
A Yes. | 
Q Do you recall approximately when you were so 


advised and tell the Court wha. you were so advised. 


A We were advised that in approximately September or 


as = RS 
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October of that 1971, that the federal court had ruled 


dismissing some parts of our complaint and ruling that 


other parts of our complain: were -- should be tried in the 


| 
| 
| 


arbitration -- under the arbitration procedure of the New ork 


tock Exchange. 


Q Did you have a meeting with your counsel at that 
time? 
A Yes. 
Q What transpired at that meeting? 
A Well, they explained to us the ‘aubecance of 
that, and <«- 
MP. MANDEL: You: Honor, I am going to object on 


the ground that it is not relevant, that it is hearsay. 


MR. SILFEN: 


If your Honor please, I believe it 


| 
| 
| 


is relevant because at the time of this dismissal, bearing on 


the issue of motive and good faith intention with respect to 


this very lawsuit, which is claimed to have been maliciously 


motivated, the testimony I believe has already been that there 


was an alternative for these people to take, stop or go, and 


I think thec is relevant. 


THE COURT: 
MR. SILFEN: 
Q Go ahead. 


THE WITNESS: 


I will permit it. Go ahead. 


-- on the issue of good faith. 


What was the question again? 


\ 
| 


= 8 RR 


R 
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DU57 
| | 


THE COURT: When you learned of this decision in 


California, did you.meet with your lawyers and what did you 
talk about? 


THE WITNESS: Well- they told us that essentially 


| 
| 
| 
what had happened with regard to the decision, and they told | 
us that if we wanted to go forward, that this was a matter | 
for arbitration, that we would probably be cies served on | 
a dollar basis to use some New York counsel for that, and | 
trey thought that their services had basically come to an = 
and they wanted to get paid. 

Q . Was a decision made by Mr. Sloane and yourself 
at that time on how to proceed or not to proceed? 

A Yes, we decided to proceed and proceed in arbitra: 
tion against Mr. Gross. 

Q Without going into a great gat at facts and 
figures, Mr. Silverman has already testified about the length | 
of the arbitration, the sessions, the hearings, and did a 


time .ome,Mr. Kayne, when you were advised that the arbitrator 
| 
had rendered a decision in that arbitration? | 

! 


A Yes. 
Q Do you recall when you were so advised? 
A No. Some three years later, two and a half years 


later, after we started it, but I don’t recall the exact date. 


Q. Were you personally present at the arbitration 


Cc 
rea 
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2 | 
| sessions? | 
3 | 
| A Well, there were 24 of them, and I was present at 
| 
| probably more than half of them, but either Sloane or I were 
5 | 
| present at most all of the sessions. | 
6 | | 
Q And by the way, Mr. Kayne, did a time come when | 
7 t 
you terminated your relationship with the corporation? | 
8 | 
| A Yes, I terminated my relationship -- well, there | 
g | 
} _ were two stages. | 
10 || 
I terminated my stock ownership in the corporation 
u | : | 
! in February of 1971, approximateiy a year after I bought my | 
12 
} stock. | 
13 | | 
| And about six or seven months after that, I left | 
14 ; 
Newburger, Loeb entirely and resigned from the firm, became 5g) 
15 | | 
| registered representative somewhere else. | 
16 I, 
: Q In order to move the testimony along, you were 
7 | 
present when Risher testified about the circumstances of the | 
| 
18 I 
sale of your stock to Mr. Risher, and when Mr. Muh testified | 
| to the circumstances under which he sold his stock to Mr. | 
20 
: Risher. | 
21 | | 
| In order to move thse testimony along, if I asked | 
2 | 
| you the same questions, would your answers be the same? | 
23 
MR. MANDEL: I obj-‘ct to that. 
24 || : : | 
| Q That is, on the question of -- 
a4 
3 | 
| 
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same reasons. 
THE COURT: In a nutshell, can you tell us? You 


sOld your shares to Mr. Risher. 


THE WITNESS: Yes, sir, I told my shares to Mr. 
Risher, Mr. Crawford, Mr. Wilbur. 
THE COURT: How much did you get? 


THE WITNESS: I got $400,000 in cash of which I 


| 
| 
| 
MR. SILFEN: It is the same circumstances, : 
| 
| 
gave Mr. Muh $100,000 and took $100,000 of his notes that he 
received from Mr. Risher. 
THE COURT: All right. | 
Q Just give us the date that you terminated as a 
registered representative with Newburger, Loeb. 
A I believe it was September or October of 1972. 
Q * And it has been established, Mr. Kayne, that the | 
arbitration that is in evidence now terminated some time in 


1974, and I ask you whether or not at the conclusion of that 


arbitration, you were asked by vour counsel to submit a 


A Yes. 
Q Now, I am going to show you a document which is 
dated March 7, 1974, consisting of three pages, which has bee 


| 
| 
| 
{ 
| 
| 
detailed statement of legal expenses, fees_and expenses? | 
| 
| 
| 


previously marked as additional Defendant Kayne Exhibit A 


for identification; and ask you whether you are familiar with 


21 


a 
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this document. 
A ves, . :am. 
Q Could you tell the Court whether or not you pre- 
pared that document? 
A Yes, he prepared it, Chuck -- Charles Sloane and 
I both prepared it from our bills and from all the receipts 
that we had with regard to this entire arbitration. 
Q And is it your signature which appears on the 
first page? 
A Yes, it is. 
Q Do you recognize the other signature which 
appears on the third page? 
A Charles Sloane. 
MR. SILFEN: I now offer this your Honor as 
Additional Defendant Kayne's Exhibit, next exhibit. 
: MR. MANDEL: I believe it is irrelevant. 
MR. SILFEN: Your Honor, I believe it is relevant 
on this issue. 
THE COURT: It seems to me it is some evidence fo 
the trier of the facts to consider on the bora fides of the 
suit so I will overrule that detect: 
(Additional Defendant Kayne's Exhibit A wae 
received in evidence.) 


THE COURT: The total fees were somewhere, what, 
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$17, 0007 Is that it? 
THE WITNESS: Yes, legal fees and costs .of flying 


in witnesses. 


MR. SILFEN: It totals about $28,000, your Honor; 


on the third page, at the bottom, fees and California. 
THE WITNESS: All those arbitration hearings were 
in New York City, so we had to come in each, time. 
Q All of the fees and expenses listed on Exhibit A, 
have they been paid? , 
A Yes, sir. 


Q Who made those payments? 


A Chuck Sloane and myself made every payment. 
Q Was there any agreement between Mr. Sleane and 
yourself and any third party that you would be reimbursed or 


indemnified for any of those fees and expenses? 


| 
| 
| 
| 
A Absolutely not. 
MR. SILFEN: I have no further questions. 
CROSS EXAMINATION | 
BY MR. GRUTMAN: ! 
Q Mr. Kayne, you testified that you consulted | 
California counsel in California during the fizst week of | 
January, 1971. Am I correct about that? 
A That's correct. 


Q Was the counsel that you went to see recommended 


to 
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| 
to you by Finley, Kumble? 
| 
‘ 


A No. 

Q Or by anybody connected with Finley, Kumbkie? 

A No. 

Q If you saw the counsel during the first week in | 


January of 1971, do you recollect when it was that you callec 


| 

| 
to arrange for the appvintment which you had the first week iz! 

| 

| 


January? 
A £ do not recall now. 
Q As of December 31, 1970, did you .elieve trat 


! 
i 
Charles Gross' signature on the transfer ac -eerant was | 
{ 
required? | 
A As of a few days later when I heard - that meetinc 
I was told his signature was aot 1 yuired. 
Q All right, fine. 


As of the time that you «aw the lawyer in Californi 


: 

i 

did you know that Mabel Bleich had signed the agreement of | 
December 31, 1970? ! 
A Yes, I knew all the limited partners had signed it. 

Q Did you know that as of December 31, 1970, | 
GoJenhock & Barell, representing Jeanne Donoghue, had | 
expressed a recommendation that the agreement of ‘et ieee | 


1970, was in Jeanne Donoghue's best interest and that they 


would urge her to sign it and approve it? 
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A I thought she had signed it. 
Q At the time that you went to see the lawyers and 


| 
1 
| 
| 
| 
| 
did see them in January of 1971, did you have any knowledge 
or any inkling that either Bleich or Doneghue would refuse | 
to go along with the transfer agreement? | 

A No. | 
THE COURT: Where did you get the information that | 


Jeanne Donoghue had signed? 


THE WITNESS: I had thought that when I spoke to 
Mr. Muh after the meeting in early January, that everyone --~- | 
all the limited partners had gone along with the signatures. 
THE COURT: I see. 


Q And taat conversation which you just referred to 


Mr. Muh a conversation that you had with him before you saw 


i 
| 
| 
in answering his Honor's question, was that conversation with | 
| 
counsel in California? | 

| 


A I believe it was immediately after the December 31¢ 
meeting, which I doubt if it fas New Year's Day, but the day 


after, I would say, yes. | 
Q Very wll. | 


In answer to another question his Honor asked you, 


you said that at this meeting you had with Mr. Gross in New 
York, you did not tell Gross you would relinquish the claims 


you were asserting against him if he would agree to withdiaw 
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any opposition to the reorganization; is that what you told is 
Hor.or? | 

A That's correct. 

Q Did you tell Gross at that. meeting at the restaura: 
in January of 1971 that whether he went along with the 
reorganization or not, you and Sloane had intended to press 
your claims against him for Gross' wrongdoing in inducing you 
to come into the Newburger, Loeb partnership? 

A “y don't think I tied it in in any way with the 
transfer agreement. I don't think these would be my words. 

I think I just told him what our grievances were and we 
intended to press our grievances. 

Q So far as your interpretation then and etate of 
mind was concerned, when you met with Gross in January of 
1971, did you think the grievances that you and Sloane were 
asserting against Gross were in any way tied in withthe 
transfer agreement? 


A No. 


from Finley, Kumble? 
A No. 
Q Am I correct that Finley, Kumble and Robert 


Persky had something to do with either the bringing of the 
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case that vou and Sloane started in California against Gross 
or its prosecution? 

A The bringing of the case in California. However, 
in the arbitration in New York, when we were looking for 
lawyers in New York to handle the arbitration, it was the 


Finley, Kumble firm that recommended the firm in New York a 
we used for our -- 


Q When did you ask Pinley, Kumble for your lawyer ox 


' 


recommendation of one? | 


A Prior to filing the arbitration papers in October | 
of 1971. | 
Q Long after the transfer agreement had been history, 
correct? | 
A Yes. | 
Q And in that arbitration proveeding, was it a 


lawyer from a firm other than Finley, Kumble who represented 
yeu and Mr. Sloane? 


| 
A It was two lawyers. | 
| 


Q Who were they? 

A Donald Sicklen -- Bob Sicklen and Donald cosmestied 
Q Were they aoa : 

A Yes. 

Q In a firm other than Finley, Kumble? 


A yes. 


| 
| 
| 
: 
| 


so 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


= 


no = a 
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Q Did you pay any fees to Finley, Kumble for the 
representation of you and Mr. Sloane in the arbitration? 

A No. 

Q Or for any services -erformed by any counsel in 
the work that was done in California? 

A No. 

Q Do you recollect having received a telephone 
call from Mr. Persky at any time in January of 1971 wherein 
he reported to you on the outcome of certain conversations 
that he had had with Phillip Mandel? 


A Yes. 


| 
' 
| 
| 
| 
| 
i 
| 
1 


| 
| 
| 
| 
| 
| 
| 
7 
| 
| 
| 


Q Do you recall whether that was January or February 


or when it was that you got that te’ phone call? 


A I believe it was in January. 
Q Do you recall what Mr. Persky told you? 
A In fact, I am sure it was in January because it 


was before my going to New York to meet with Mr. Gross. 


Q That was on the 23rd? 
A Yes. 
Q When Mr. Persky spoke to you, did he tell you 


to come to New York to speak to Gross? 


A No. 


Q What do you recall Persky told you in the 


telephone conversation in January, as you recollect it? 


| 
| 
| 
| 
. 
| 
F 
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A The best I can recall is that he told me that he 


come from a meeting with Bob Muh and Paul Risher, 


had just 


they had met with Mr. Gross at his attorney's office and 


+hat was the first time I heard the name Phillip Mandel. 


position Mr. Mandel had 


Q Did he tell you wha 


advocated? 


THE COURT: No, let us ask him what he told him. 


Pine. 


What else did he tell you was said at that | 


meeting? 
THE COURT: No, no, what did he tell you in the | 
phone conversation? | 
THE WITNESS: In the phone conversation he told me 
briefly that they met with Mr. Gross to give the arguments ox! 
persuade Mr. Gross to participate in the transfer, and it was|. 
at that meeting that it came up for the first time to my | 
knowledge, that Mr. Gross and Mr. Mandel had told them that | 
Mrs. Bleich and Mrs. Donoghue’ might not go along with the | 
agreement. And I recall that that was the first time that I | 
had ever heard that. And I recall that -- | 
THE COURT: Mr. Persky was teiling you this over 
the telephcne? | 
| 
| 


THE WITNESS: Yes, over the telephone. 


I recall that was the first time I had ever 
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heard that, and I believe I asked him, "What does that do to 
the transfer agreement?” 

He said, as best as I can recall, that everything 
should still go through as long as the other limited partners 
did not balk at signing the agreement because two limited 
partners would not be going along, if in fact they would go 
along. 

Q Did he tell you anything else? 

A No, tha. was it. 

Q Have you now exhausted your recollection as to 
what Mr. Persky told you about that meeting? 

A Yes, as best as I can recall. 

Q Do you have a recollection of what you said to 
Mr. Persky in that telephone conversation and he conveyed to 
you what you have just related to us? 

A I also conveyed what I said to him, with regard 
to the new event of Bleich and Donoghue not going along and 
what effect that had on the transfer agreement not yet throug 

Q You used the verb form that Persky told you they 
might not go along. Is that what he said? 

A Yes, he did not a that they definitely would 
not go along. 


Q Before Persky went to the meeting with Mr. 


Mandel, had you had any discussion with Persky concerning the'! 
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forthcoming meeting of January 15th? 
A No, I had no knowledge there was a meeting. 
Q At any time up until January 15th, had you 
instructed Persky to lean on Mr. Gross? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


A No, I gave Mr. Persky no instructions of any sort. 
| 


Mr. Persky or Finley, Kumble to do anything to deprive — 


Q At any time did you enter into a conspiracy with 


Gross, Mabel Bleich, or Jeanne Donoghue of what *heir claimed 'g 
capital interest in Newburger, Loeb & Company was? 


A No. 


Q id you enter into a conspiracy with Robert | | 
Persky, Finiey, Kumble, or anybody else, to bring baseless | 
lawsuits against Charles Gross, Mabel Bleich and Jeanne 
Donoghue, and to tie them up in litigation for many, many 
years? : le 

A Absolutely not. 

Q Mr. Kayne, did you enter into a conspiracy with 


anybody, whether it be Robert Persky, Finley, Kumble or 


| 
| 
| 
| 
anybody else, to do any of the acts that I just asked you | 
| 
| 
about? | 
A No, but I went into a lawsuit with Chuck Sloane | 
against My. Gross. | 
{ 

! 


Q What was your objective in participating in the 


transfer agreement of Newburger, Loeb? | 


\ ox oN 


li 
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My objective was not seeing the partnership go 


broke, and myself being a general partner and the after- 


effects 


I thought that would heve on ail the people that 


worked there any own financial position. 


Q 


if the transfer agreement had not been consummated, would the 


Based upon what you knev as of February li, 1971, 


partnership have gone broke? 


Q 


MR. MANDEL: I object to this. 


THE COURT: Based on what you knew. 


Based on the financial information which you had 


as of February 1l, 1971, if the transfer agreement had not 


gone through, what would 


Newburger, Loeb & Company? 


A 


' I think the partnership would have gone broke 


because it could not pay all its liabilities. 


Q 


A 


Would that have adversely affected you? 
Oh, yes, sir, definitely. 

And the employees? 

All. We were out of business. 

And the limited partners? 


It was my belief that all the limited partners 


would have been wiped out. 


Q 


A 


As well as the general partners? 


That's correct. 


have happened to the partnership of 
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Q 


8 question? 
9 A 
10 Q 
pa point with 
R end of the 
A 
Q 
A 
@) 


A 


was either 


ship would 


saw coming. 


Kayne-cross 
MR. GRUTMAN: No further.questions. 


MR. SHAW: Just to pick one thing up. 


CROSS EXAMINATION 


In what respect would the financial effect have 


been felt on you most particularly? Do you understand my 


No. 

You indicated that you were concerned at one 
the continuation of the partnership through the 
year 1970, correct? 

That's correct. 

And who did you indicate that to? 

Bob Muh. | 


And at that point why were you concerned to see 


that the partnership would at least continue through the end 


of the year 1970? 


I think I indicated that to people, but which 


before I went on my trip to the Caribbean or 


shortly after I came back, I just thought it was the partner- 


be hard-pressed to live another month, and my 


feeling was that the more time it could live, the more chance 


there was that I might be spared the financial holocaust I 


| 


. 
ey 


> 8 8B 


m 
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In answer to your question, there was no specific 


I didn't have any understanding I was better off a month 


later than a month sooner. 


thought in my mind about December 3lst from a legal a 
| 
| 


Q You used the word or you said in your testimony 
that you had ‘something called partnership liability. What 
did you mean by that? | 

_A I had always felt that the general partners vere | 
jointly and severally liable to creditors. | 

Q Were you particularly Ganceraed with any class of 


creditors in the event that partnership went out of business? | 


A I didn't get that specific. I just -- 


Q Just let me ask you, I have a series of points: 
Have you at any time discussed the testimony | 


that you would be giving in this trial with anybody from my 


office or Mr. Grutman's office? 


e 


A No, I believe the only time was one day you asked) 


me what I knew about a particular claim or not, and I 
didn't know anything about it. 
Q That's in this courtroom? 
A That's correct. 
Oh, and the Finley, Kumble office were my 
at this -- up until they resigned in -- 


Q Correct. 


| 


| 
| 


said I 


| 


attorney 
| 
| 


| 


. 


i 


' 


4 
: 
, 

¢ 

~ 
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A In the spring of 1974. 
Q. Since that time, have you had contact with the 


Finley, Kumble firm with respect to the testimony or the 
facts of this case? 

A No, the only contact I had was when Mr. Grutman 
called me in California to see when I was coming to Naw York, 
and to discuss the -- 

Q And have you had any -- 


MR. MANDEL: Wait a minute. Let him finish the | 


answer. 
Q Go ahead. i 
A And to discuss my coming to New fork. : 
Q Anything further? ! 
A They asked me to come sooner. 
Q Since October or September of 1972, have you had 


any conversations or discussions with Mr. Risher or anyhody 


from Newburger, Loeb Corporation? 


A Since what date? October of '72? 

Q Since September or October of 1972, when you left 
the employ of Newburcger,. Loeb Corporation, have you had any 
any contact with Mr. Risher or anybody cennected with the 
corporation with respect to the facts of this case? 

A Well, Mr. Sloane was employed much after I left 


and I -- I talked with him about the big case. 


or financial statement? I 
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Q Anybody else? 
A I did talk with Mr. Risher, but it was not about 


the case. It was about the litigation between you and Mr. 
Muh. 


Q When you were first contacted by Mr. Gross in 


a partner in Newburger, Loeb, were you advised of anything in 
relation to a back office problem? 
A No. 


| 

| 

| 

September of '69 to go with Mr. Sloane about becoming —_ 
Q And I ask you the same question with respect to | 


| 
| 


effect at that time or during that period against the partner- 


the issue of any New York Stock Exchange restrictions in 
ship. 


A No, absolutely not. 4 
Q And in becoming a partner of Newburger, Loeb, I. 
| 


was your decision motivated in any way by any balance sheet 


A You mean did I become a partner because I sawa | 


financial statement? 


Q Yes. 


| 
A No, I wouldn't say that was my reason for becoming 
| 
a partner. : 


Q Did you see a balance sheet or financial statement 

| 

at or about the time you were making your mind up as to whethe: 
| 


A 3547 
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you should become a partner? 


A Yes, but it was an August balance sheet of ‘6 


ie) 


4 Q August 1969? 


A That's correct. 


MR. SILFEN: Excuse me, Mr. Shaw. I am kind of 


confused about the scope of this type of examination. It 
does not seem to have anything that I talked ‘about. 


THE COURT: What is the relevancy of this, Mr. 


n MR. SILFEN: I don't want there to be any doors 


open that I haven't spoken about. 


MR. SHAW: It is going to relate to something els 


your Honor, that is involved in one of our counterclaims. 


es ee 


“MR. SILFEN: I kind of think it is very improper 


at this time for Mr. Shaw to ask these type of questions of 
this witness, something to do with a counterclaim. 


MR. SHAW: Isn't this witness going back to 


California? 


MR. SILFEN: Maybe.so. 


MR. SHAW: I think I am going to insist that he 


stay then. 
THE COURT: Why don't you come up here, and I 


will see what is involved and how long it is going to take. 


(Discussion off the record.) 


ee ae 
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2 | THE COURT: I will sustain Mr. Silfen's objection, 
3 | It is outside the scope of direct examination. | 
4 | Q Mr. Kayne, you indicated that you had a share, | 
5 | as a result of hecoming a partner, in the profits and the | 
6 losses. Do you remember that testimony? | 
T A That's correct. | 
8 | Q Can you clarify that for me? 
9 | Is it your testimony that, by virtue of your | 
| 
10 becoming apartner, it was your understanding that the only : 
11 thing that you had a‘share in or interest in was in the ! 
| 
12 | profits and losses of Newburger, Loeb after you became a ! 
13 | partner? 
14 | MR. MANDEL: I am going to object to that. | 
15 | MR. SILFEN: Objection. Same thing, outside the | 
| 16 scope of my direct. ; 
| 17 | MR. SHAW: That was a specific question that was | 
| 18 ' asked. \ 
19 THE COURT: Somebody asked him what his share | 
20 | was. I will overrule that. | 
21 | MR. SHAW: It was Mr. Silfen. | 
22 | MR. MANDEL: Yes, Mr. Silfen asked him if he | 
23 | thought he had 4 share. | 
24 THE COURT: Yes, overruled, go ahead. ! 
25 | Q Is that the only thing you had an interest in? | 
| 
I} 
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Well, I wou!’ say yes. 1 had an interest of cour 


in my capital account. My capital account is an account 


kept in the firm. 


my capital account, and they are distributed on a certain 


basis. 


b> 


I have losses, it is deducted from my capital 


account, brt if I was a wichdrawn partner, they give me 


back my capital account. 


Q 


A 


Q 


Minus the profits? 


Profits or losses, whatever the accounting shows. 


MR. MANDEL: The cther way around. 


Well, your capital account would be minus the 


losses and added by the profits. I'm sorry. 


A 


Q 


respect to who owned the furniture and fixtures and assets an 


Right. 


With an understanding if ans did you have with 


other things of the partnership. 


MR. MANDEL: Your Honor, I believe this is 


irrelevant, calls fora conclusion of law. 


Q 


to the in 


ee 


one 


In addition to the profits and losses. 
THE COURT: Let me hear the question. 
(Question read.) 

THE COURT: To what is that relevant? 


MR. SHAW: I think it is relevant, your Honor, 


erpretation of the partnership agreement. 


If I get profits, the profits accrue to 


| 
| 
S< 


t 


| 
| 


} 
i 


» 
1 
a) 
} 


=e 
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THE COURT: That wasn't put in issue with this 
testimony. I will sustain the objection. 

Q Did you become a partner in Newburger, Loeb 
at the same time as Mr. Rubin? 

A Yes, I did. 

Q In addition to you and Mr. Rubin and Mr. Sloane 
becoming partners at that time, did anybody else become a 
partner? 

A There were five of us. Louis Bracker was one and 
x don’t recall who the other one was. 

Q Were you present at any time when the representa- 
tions which were made to you were made to Mr. Rubin? 

A No. 

Q All right. 

You testified that there were various efforts on 
your part to induce the deficit parnters to make up their 
deficit, and this was at a point when you were, I believe, 


attempting to put through a plan whereby a corporation which 


you would form would acquire the assets and leave the liabiliti 


of the partnership with the partnership; is that correct? 
A No, it is not correct. 
I said -- the comparison in time was correct. 
The going along with the assignments for the partnership was 


correct. It was at the same time when I was trying to get a 


< 
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2 concensus On .1¢e creation of the new corporation, but that sel 
3 | corporation would buy the assets and certain liabilities. 
4 Those liabilities were spelled out in that exhibit, that two | 
5 | page exhibit, to not leave all of the liabilities with the new 
6 | partnership. | 
7 Q In your efforts to induce the partners who had | 
3 deficit capital positions to make wp their deficits, did any | 
9 | of them give you the reason why they did not want to do this? | 
10 | A Some of them said they didn't have any money. | 
11 | Some ofthem said that they didn't want to put any money in. | 
2 } Some of them didn't give me any reason. : 
13 | Q All right. Let me ask you one further question, | 
14 and if Mr. Silfen objects to this, I am going to have to ask | 
15 || you to stay here: , 
16 Was there any mnversation between you and any } 
Ww of the partners of Newburger, Loeb with respect to a trading 
18 | account being handled by Mr. Gross? 4 
19 MR. MANDEL: I object. 

20 | MR. SILFEN: I object. 

~ | THE COURT: Sustained. 


Q Was there any conversation between you and any 
partners of Newburger, Loeb with respect to the lease at 


| 
21 MR. SHAW: All right, that's one area. 
| 
| 
| ne New York Plaza? 

| 


A 3552 
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MR. MANDEL: I object. Got nothing to do with the 


direct. 
MR. SHAW: Correct. 
THE COURT: Sustained. 
Q I ask you the same question with respect to the 


decision to employ Mr. Bracker. 
MR. SILFEN: Objection. 
THE COURT: Sustained. 

Q And I ask you the same question with respect to 
the issue of who was responsible, if anybody, for the censure! 
by the New York Stock Exchange on or about July 23, 1970, and 
the fine of the firm of $50,000? 

MR. SILFEN: Objection. 
THE COURT: Sustained. 
MR. SHAW: No further questions. 


MR. MOSS: Your Honor, I have marked as General 


Partner's Exhibit A, for identification a document and I want 


to show it to the witness. 
(General Partner's Exhibit A was marked for 
identification.) 
CROSS EXAMINATION 
BY MR. MOSS: 
Q Mr. Kayne, I show you a document and ask you if 


you received and receipted that document? 


| 
| 
| 
| 
| 
| 
u 
| 


-—~ 
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Yes, this is my signature acknowledging-receipt. 


MR. MOSS: I offer it in evidence. 


4 | MR. MANDEL: No objection. 
| 
| 


| 
| 
| 
MR. SILFEN: NO objection. | 
| 
| 
| 


| 
| 
6 | MR. ESTERMAN: Do you have the date of that? 
7 | MR. GRUTMAN: November 10, 1970. 
5 | (Additional Defendants General Partners’ Exhibit | 
9 | A was receive? in evidence.) 1 : 
10 | MR. MOSS: That's all. : 
11 | THE COURT: Mr. Mandel? | 
2 MR. MANDEL: -I'm sorry, that was all? i 
13 | THE COURT: That's all. | 
14 | MR. MANDEL: Is this a good time for a recess, : 
15 | your Honor? 
| 
16 | THE COURT: Well, maybe we better take two, since 
17 we are going to go to close to 5. | 
18 | MR. MANDEL: Yes. ' 
| THE COURT: All right, we will take a ten-minute : 
20 recess at this point. i 
21 | (Recess.) : 


22 CROSS EXAMINATION 
23 || BY MR. MANDEL: | 
2A 


| Q Mr. Kayne, do you recall your prepared remarks of | 


August 24th? 


13 


14 
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R 
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Yes, sir. 


! 
| 
| 
| 
You testified about them on direct, and you said | 


on direct, if I am right, that you did not aim them at any 


| 


specific person, and. you were careful not to do that, because | 


you wanted to be friendly and conciliatory, but in fact a 


been aimed at them. Do you recall that testimony? 


A 


said? 


they thought your prepared remarks were aimed at them? 


Newburger. 


remarks, did you not? 


that came in to me afterward? 


came to you and said they thought you had been aiming at them, 


right? 


Q 


A 


Q 


A 


Q 


| 
number of people afterwards indicated that they thought it a 
| 
| 
| 
if 


I don't think those are my exact words, sir. 


THE COURT: But that is the substance of what you, 
| 


THE WITNESS: Yes. | 


THE COURT: All right, go ahead. l 


Who are the people who later indicated to you that 
Merely two people, Bob Newburger and Andrew 
You also had in mind Charles Gross in those 
Do you mein was Charles Gross one of the people | 


No. You told us that only Andy and Bob Newburger, 


} 
| 
| 


Yes. 


» = 2 
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Q Charles Gross did not come to you? | 
A "nat's correct. | 
| 
Q But did you have Charles Gross in mind when you 


| 
had the prepared remarks read or when you prepared the remarks 
| 


and read them? 


A Yes. 

Q Who else did you have in mind? | 
A The other members of the executive comdttes: 

Q ee of the members of the executive comm: ‘tee? 
A Yes. 
Q And maybe some of your other partners besides? | 
A Yes. 


| 
Q And you said in deposition that you wanted to 
| 
reserve your right against all partners, is that correct? 

| 


A Yes. 


Q And that was a recurring theme of yours, was it 
not? k 

A Yes. | 

Q Even when you resigned, in your letter of November 


10, 1970, by General Partners' Exhibit A in evidence, the 
last paper that was -- | 


MR. GRUTMAN: He didn't resign. That is Settel's | 


resignation. | 


| 
| 
\ 
| 
| 


MR. SILFEN: It is Mr. Settel's resignation. 


a 


2 


Ss 
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, MR. MANDEL: All right, excuse me. 
I withdraw that. 
Q When Mr. Settel resigned pursuant to General 
Partners' Exhibit A in evidence, did you have a discussion 


with him about that? 


| 
| 
A No, I don't think so. | 
Q When did you resign? 
A I testified yesterday that I resigned in the 


first week in November, I believe, November Sth, effective 
November 30th. 


: 
Q You resigned twice in fact, did you not? | 


A testified to that yesterday; yes, sir. 
Q Is it true that you -esigned because of the 


disastrous capital situation of the partnership in part? 


A In part, yes. 
Q And isn't it also true that inbetween your first 


| 
| 
: 
| 
| 
| 
| 
| 
| 


and second resignation, you committed the firm to enlarging or 


| 
expanding the California office? 


A Yes, that was a profitable thing for the firm, 
yes. | 

Q How much capital did you commit to that project? 

A Capital committed to that project? Well, I | 


think the way we viewed it at the executive coinmittee meeting | 


when w2@ all discussed it was that there was no capital 


sy 


18 


19 
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committed to that project, that in fact the entire floor -- | 
well, let me explain just what happened since you are | 
| 
inquiring -- is that Newburger, Loeb in California had sublet | 
7,500 square feet of a tc -1 ef 15,000 square feet. The | 
other 7,500 square feet w..- sublet by Class A tenants, aetna 
brokerage firm, a couple of Class A compar.ies, Bardahl was | 
one of them, another firm I don't remember. 
The one firm wanted to give up the master lease | 
for the whole floor, and Newburger, Loeb at that time assuned| 
the master lease for the whole flocr and by taking over that | 
master lease, actually picked up a net inflow on a monthly 
basis of $1,500 a month. 
The risk of having the additicnal subtenants on 
was a risk to Class A tenants. It was considered an outstan-| 


ding risk by everybody at that executive committee, of which 


I was one. tj 


Q For how many years did Newburger, Loeb commit it- 


self on this master lease? 


A I don't recall. 

Q For quite a few years, more than five? 

A I believe there were some options in there, yes. 

Q Now, does this particular master lease figure on | 


evidence here as obligations of Newburger, Loeb hanging over 


| 
the five schedules of master leases that have been put into | 
| 
| 


3 
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the partnership? 
A I have not seen that schedule that was put into 


evidance here, so I can't answer your question. 


MR. MANDEL: May we have your Exhibit K, Kayne's 


Exhibit K, Mxe.. Giilten? 
MR. SILFEN: It is up here in the front, Mr. 


Mandel. I will find it for you. 


Q Does that particular lease appear on Kayne K? 

A Yes. 

Q And what liability does it show? 

A It shows a $60,000 annual rent for 7,600 square 


feet expiring in 1979. 


Q All right. 


Was there also space in Beverly Hii‘is to which th 


partnership was committed at the same time? Do you recall 
that? 

A I don't think at the time that schedule was 
prepared, that -- I think negotiations were already on with 
Mr. Bracker, who had that space, to terminate that space. 

Q When was the schedule prepared? 

A That's my handwriting on the top, so that would 


have been probably when I was managing partner, and I would 


have asked for that to be prepared and it was probably done in 


| 
| 
| 
| 


R 
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August or September of 1970, yes, sir. 
Q Do you see the Beverly Hills space entered on 
the exhibit? 
A Mr. Mandel, there is a cancellation clause here, 


8/31/1970. That was cancelled. 


Q Cancelled as of that date. All right. 
When you left the partnership and went to 
California, you went back personally to work as a registered 


representative in the Century City office, is that correct? 


A. You're talking in December =e I returned to 
colt fomnuas 

Q Yes. 

A Yes, sir. 

Q And after the transfer agreement, you went back 


to Century,City office again, is that correct? 

A . I never left the Century City office, ves, sir. 

Q And you were interested in maintainino Newburger 
Loeb's position in the Century City office, were you not? 

A Are you saying my position in Newburger, Loeb in 
the Century City effice? 

Q Your position, your personal situation was helped 
by the existence of that office, was it not? Do you deny 
that? 


A i @Gon't think it was Helped or hurt, sir. 


R 


either aceest it or reject it. 


Kayne-cross 


Q You testified on direct that when you purchased 


stock in the new corporation for $10,000, your motivation 
was different from that of Muh and Risher, is that right? 

A Yes, 6ir. 

Q Did. you intend to say by that that you didn't 
buy the stock with any expectation of gain; you thought the 


stock was worthless? 


MR. SILFEN: I object to the form of the 


question, Jour Bie. He can ask him what was his motivation. | 
THE COURT: No, this is cross examination. I can. 

| 

Overruled. | 

A Could you read back the question, please? 


THE COURT: Yes. 


| 


—_ 


(Question read.) | 
A I would say my state of mind at the time I it 
bought the stock was I bought it with no expectation of gain. |! 


me Did you think the stock was worthless? 


| 
A ves, Sir, 1 aid. 
Q Did you not recognize in any way that that 


$10,000 gave you enormous leverage in the event the business 
was turned around? | 
| 

A On the contrary, I felt that the $10,000 invest- | 

| 


ment, and this is where I differed with Mr. Risher and Mr. Mud 
| 
} 


v | 


va 
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I felt that my investment gave) me obligations, gave me an 
obligation to the New York Stock Exchange as against the guy 
they pointed the finger at. It guve me asain as chairman of 
an executive committee a position of responsibility among 
two or three hundred people that worked for the firm, and 


again put me in a position of responsibility that I had to 


devote duties other than to make my basic commission business | 


| 
| 
| 
| 
| 
| 
| 
| 


to producing revenues for the firm; so I thought long and hard’ 


about the negatives of going into that deal, rather than the 
positives. 

Q = is true, nevertheless, that when you found out 
in December of 1970 that Mr. Risher had tried to cut you out 
of the deal while you were out of the country, I think I 
have got your exact words right, ee supposed friendship 
with him came to an end? 

MR. SHAW: Objection, there is no such testimony 
yet in the record. 

MR. MANDEL: Well, I am talking about his -- 

MR. SHAW: Cutting him out of the deal. I don't 
believe the record supports that at this point. 

MR. MANDEL: He can say yes or no. 

THE COURT: I will sustain the objection. 

MR. SHAW: The question has a premise in it. 


Let's not -- 


21 
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THE COURT: Sustained. 

Q Did there come a.time in December when you learne 
Risher had tried to cut you out of the deal? 

A No, sir, there came a time in December when 
Risher did not want to include me in the deal. 

Q When you learned that, your so-called friendship 


with Risher came to an end, is that right? 
os I'd say that that is a fair statement, that I 
felt personally peeved that he thought that I didn't have 
any value as a businessman ar as a person. 
Q When you found out that he had tried not to 
include you in the deal, did your so-called friendship 
come to an end? 


A I guess you could say that, yes. 


Q And you did not speak to him from that moment, 


at least until February llth at the closing, is that correct?': 


A No, I don'’© think that is correct. I think I 


spoke to Paul once or twice before that period of time, as 


best I can recall. 


| 


| 
| 
| 
| 
d 
| 
| 


| 
' 
| 
i 


| 
| 


| 
| 
| 


| 
| 
| 
| 


Q I go to 158 of your deposition. I have got to go' 


back, I'm afraid, to 156. 
A Excus@ me, sir. You said 156? 
Q Yas. And I am going to skip colloquy, and 


starting on line 4, page 156, the question was: 


| 
| 
| 
| 
| 


| 
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a You tell me." 
And you said: 
"A I would just say there were bad feelings 
developed. After I left New York, I had resigned from 


Newburger, Loeb Company partnership and left New York in | 


signing of the transfer agreement, essentially there were 
statements made by Mr. Risher to people about myself that I 
subsequently heard about, and : felt that at that particular 
point, that Ifelt that was the beginning of the end of our 


so-called friendship." 

| 

| 
And I will skip a couple of qusstions, go to 

! 

| 

line 23 on page 156, with your answer: | 


"When Mr. Risher and Mr. Muh were asked by Robert 

Newburger to act on behalf of Newburger, Loeb partnership to if 
try to put together a capitalization plan to keep the firm ! 
\ 

from liquidating, they were working towards the end of r 
November and into December and I left New York in early | 


December, had gone on a trip, and when I returned to ee 
| 


recapitalization plan that had been presented to the Exchange, 


in the middle of December, I was told by Mr. Muh of this 


| 
to the partnership, and that Risher had argued strongly with | 


| 


| 
Muh and the New York Stock Exchange that I not be included in|; 


' 
: - ; | 
any way, because I had resigned from the partnership and gone: 


ar 


| 
| 
| 
| 
i) 
| 
| 
| 
| 
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back to California; and that I be put in as a registered 
representative in Newburger, Loeb, but the recapitalization 
plan had been wnxieea on and was being done, but it was his 
idea, Muh's idea"+-that's a mistake, isn't it? You meant 
to say Risher's idea, right? 

A Right. 


Q "“-Risher's idea that they should not include 


hina continuing: 

"The New York Stock Exchange had felt that Risher 
and Muh did not have the qualifications and background to be 
head of a New York Stock Exchange brokerage firm, and coupled 
with the fact that Bob.Muh strongly disagreed with Risher, 

I was included in the proposals, the later proposals to the 
New York Stock Exchange and to Bob Newburger, etc. 

"l was unaware of all this transpiring because 
I was incommunicado for the two-week vacation in the Bahamas. 
Although I received a few hoi calls down there, I never 
returned them -- excuse me -- it wasn't Bahamas, but it was 
Aruba." 

I am continuing with your answer: 

"So essentially that was the beginning of my bad 
feeling with Risher where I felt that -- thought that my 


contribution to the corporation and my contribution as a 


| 
| 
| 


| 
} 
| 
| 


| 
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= 2 businessman would have been valuable, and that he bruised my | 
3 ego by dismissing any such contributions that I couli have € 
4 I could maken and my conversations with him became" -- | 
5 | then you say, "I don't think I talked to him at any point | 
é up until the day of transfer, the transfer agreement taking | 
7 | effect. 
8 "T had no reason to talk to him and did not talk | 
9 | to him." ' 
10 i Now, do you remember that testimony? | 
11 | A Yes, it is my testimony. | 
12 Q Was it truthful? 
13 | A To the best of my recollection, yes. | 
14 Q So your recollection a little earlier was in error 
15 | is that correct? 
16 A I believe I testified today that I talked to -- | 
I os | 
: 17 I don't see any inconsistencies. I think I testified today T 
18 Q I asked you if you did not talk to Risher again 1 
19 until the date of the transfer agreement, and you told me 
20 you thought I was wrong. | 
- ! A I told you to the best of my recollection, sir, | 
2 | that I talked to him once or twice, I. think that ~- it could ; 
“ | have been wrong or it could have been right. | 
4 | Q All right. | 
25 Now, it is your testimony that your bad feeling | 
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with Risher was just because your ego was bruised and not 
becaus= he was trying to cut you out of a very profitable 


economic opportunity? 


A I'd say because my ego was bruised, yes. 


Q And it is your testimony that you did not 
recognize a valuable economic opportunity in the transfer 


agreement for you? 


A Sir, that is so true, because in the middle of 


December there was -- I maan there wasn't even the beginnings 


| 
| 


of a deal as far as I saw or knew. The situation was chaotic 


I left it 15 days earlier when Mr. Muh told me that he had 


inserted my name, I thought I was being used as a basically 


a figurehead. 


| 
| 


I didn't have any concept of a deal or what I 


was getting or what -- if there was any value or what have 


Q And you didn't ask? You just went ahead to be 


a figurehead without any interest in what you were getting 


and what you were giving? Now, Mr. Kayne 
GRUTMAN: Can he finish? 
question there. 


A Was your question then I didn't ask? No, sir, 


ask. 


When did you find out what you were getting and 
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what kind of figurehead you were consenting to be? 


A 


the nucleus of the deal, what they were proposing with regard | 


to the subordinated lenders, limited partners and I found out | 


Some time before the end of December I found out 


about the $1,000,000 of capital.from a Cuban, anil found out 


that they were going forward on a deal to deal with every 


party. 
Q 
wasn't it? 
A 
Q 
A 


Q 


That was Persky who told you about Aixala, 


I don't recall. It could have been. 
You stayed in touch with Persky, did you not? 
Yes. 


Coming back to the prepared remarks of August 


| 
| 


24th when you were asserting claims against all your partners, 
! 


Parsky and Bamberger helped you prepare those remarks, did 


they not? 
A 


Q 


A 


No, sir. 


In no way? 


No, I testified in my deposition, and I testified | 


|! 


again here, or I will testify again here if I haven't said so || 


that I prepared those remarks, and I believe that either Bob | 


Persky or Mike Bamberger or Ned Frank helped me edit them. Anc 


I have subsequently thought and thought and thought about that, 


and I believe it was Mike Bamberger that helped me edit some 


| 


oO 


~ 
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of the remarks. 


Q And the remarks were typed up at Finley, Kumble? 
A Yes, I believe that is true. 
Q And who got the legal stenographer who attended 


the meeting of August 24th when you read these prepared 


| 
| 
{ 
remarks to a legal stenographer in front of all your nattnnces 


A I have no idea who got her. I assume it was 


somebody: at the law firm. 


Q Of Finley, Kumble? 
A Yes, that's where it was, yes. 
Q So Finley, Kumble was then the mrtnership's law 


firm, is that correct? 

A In August 24th I believe I introduced them as 
special counsel to the partnership because the agenda 
at that meeting had not yet voted on the termination of the 


retainer agreement of Golenbock & Barell, so once that was 


voted on at that meeting on August 24th, it was shortly there-' 


after that Finley, Kumble was in fact retained by the partner- 


ship as their full-time outside counsel, yes, sir. 

Q Did anybody from Finley, Kumble attend when you 
read those prepared remarks to your partners? 

A I believe the prepared remarks, and if you can 
give them to me I can refresh my recollection, the prepared 


remarks introduce Robert Persky to all the members of the 
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2 | executive committee. 
3 | Q So Persky was present” 
4 | A Yes, sir. 
) Q And Finley, Kumble typed the document, Bamberger | 
6 helped edit bi, and you put all of your partners on notice | 
7 that you had claims and you weren't giving them up and you ! 
8 | might sue all or any of them? | e 
9 | MR. SHAW: Objection, your Honor, that's argu- | 
10 mentative. | 
ll THE COURT: No, I am going to permit that. | 
L A I believe a secretary at Finley, Kumble's office | 
13 | typed the remarks. I believe that Michael Bamberger helped | 
14 | edit them. The thoughts were mine. | 
6 I believe Bob Persky was present; and I read it | 
é 16 in front of all the partners of the old executive committee | 
17 and the new executive committee, yes, sir. , 
18 i Q What claims did you have against all of your | 
i 19 | partners in August of 1970? | 
20 | MR. SHAW: Objection, your Honor. ; 
| 
21 . THE COURT: Overruled. | 
2 | A I don't believe I asserted any claims against ae 
| 
“ of my partners in August of 1970. | 
24 | Q What claims did you have in mind when you said se 
25 | : 


weren't giving up your rights to sus all or any of your 


G2 


y) . | m" 
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partners? 
A Sir, I testified yesterday that I wasn't making 


any claims of all my partners or any of my partners, but I 

was setting down, trying to set down for the record a state- 

ment of facts, a statement of what I had uncovered, a state- 

ment of some things that might even be proven wrong later on. 
I had only been in New York three weeks. 

Q So what did you have in mind that might give you 
claims against your partners? 

A I didx. «¢ have in mind in August to assert claims 
against any of my partners. 

THE COURT: What claims did you have in mind? 
Whether you had in mind to assert them or not, did you have 
any claims in mind? 

THE WITNESS: I don't think so, sir. 

Q So without any claims in mind, you wanted to 
warn everybody in the partnership that you weren't giving up 
any claims? 

A That's correct, or any rights. I didn't know 


what rights I might have yet. 


Q And as far as you knew, at that moment, you had na 


richts against anybody, is that what you're saying? 


A I'd say not completely. I had a good feeling that 


if I ware to have stopped everything I did right then, and 


| 


| 


j 
j 


S &: 8 & 


ba 
i, 


| 
A Sa7 | 
| 
‘ | 
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going forward as a business man, and I stopped and I started 

to -- went to a lawyer, got my own personal attorney and fed 


| 
| 
im in the fact chat I knew at the time and then spent the | 
| 
rest of the month trying to dig up new facts, that I could | 


come up »..th some claims against some of my partners, ae 


I felt that. : 
Q All right. | 


Which: partners did you feel you had claims against? 


MR. GRUTMAN: Now, your Honor, that's speculative 


because the preceding answer speaks about a state of -- 
THE COURT: Sustained. Sustained. | 

He said he could work up some claims if he went | 

at it. | 
oO So in August you hadn't yet made-up your mind | 
whether you were going to try to work up any claims against | 
your partners? | 
A No, sir, I hed made up my mind i wan not going ee 

work up any claims against oe perbaaes: I was going to go 


forward as a businessman in August. 


Q But you wanted to reserve your claims? 

A My right. | 
| 

Q For future use, if things didn't go the way you | 


wanted them, right? | 
{ 


A If they proved out to be correct, if the facts | 


17 


18 


19 
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continued to unfold, and things of that nature. I had only 


been there three weeks. 


Q Ultimately, you never asserted any claims against 


any. partners but Gross, 


is that correct? 


A That's correct. 


Q But you learned and knew of other claims which 


you could have asserted against other partners? 


A That may be correct. 


Q What other claims did you learn of that you could 


have asserted against other partners? 


MR. SHAW: 


THE COURT: 


Objection. 


Overruled. He may answer. 


A Primary claim I ended up pushing so hard against 


was the only claim that I felt very strongly about personally 


so did Mr. Sloane, and 


that was the claim of fraudulent 


inducement into the partnership and misrepresentation up to 


February, 1970. 


The claims 


Pe 


afterwards, after February of 1970 


personally, I'm talking about what the corporation and the 


partnership may have individually among themsevles, was not 


something that ultimately personally came down to offend me. 


MR. MANDEL: 


I move to strike on the ground that 


the answer was not responsive. 


MR. SHAW: 


Objection, your Honor, I think the 


| 
| 
| 


| 
| 
| 
| 
| 


| 
| 
| 
| 
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2 | answer was responsive. | 
3 THE COURT: Let me hear the question. | 
4 | MR. SAHW: He asked what claims and he answered | 
3 | some claims. | 
6 | THE COURT: Let me hear the question. | 
7 | (Question read.) | 
8 | MR. MANDEL: That means besides Mr. Gross. | 
9 | THE COURT: What is the answer? | 
10 | (Answer read.) 
11 | THE COURT: Strike the answer out. It is not 
2 responsive. | 
13 THE WITNESS: I'm sorry, Judge. Could you read 
4 | the question back again? 
15 THE COURT: It was what other claims did you have | 
16 ! against other partners besides Mr. Gross. " 
W Q : Than Mr. Gross. : 
18 i A At what period of time? i 
19 i Q At any period. . : | 
| 
20 | A Wall, your question is what claims did I have | 
21 against other partners and I felt that the ‘only claim I wanted 
2 | to assert -- the only claim I had -- | : 
23 \ THE COURT: No it isn't a question of asserting. : 
2A | MR. GRUTMAN: Let him answer. : 
25 | A The only claim I had against other partners was 
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the claim of my fraudulent inducement into the partnership. 
Q Who besides Mr. Gross made those fraudulent 
inducements to you? 
MR. SHAW: Objection. | 
THE COURT: Overruled. | 
A Well, the testimony in the arbitration was exten- | 
sive in the area, and the -- there was the primary ..area and | 
the total representation as to the financial condition, the | 
omissions that were made, the one on one meetings, all of 


the representations with regard to capital, balance sheet, 


profits, were made to me by Mr. Gross, were made to Mr. Sloane 


' 


| 


i 


by Mr. Gross. 
I testified to this yesterday. 
Now, the thing that further -- the thing that 
crystalized my thinking -- 1 
THE COURT: I think you have answered as far as 
you have gone. i 
MR. MANDEL: He hasn't answered my question. I 
move to strike. I said who besides Mr. Gross. 
THE COURT: He said in effect Mr. Gross was the 
one. That is his answer. | 
Q Do you now say Mr. Gross was the only one who 
participated in the fraudulent representations to you? 


A No, there were two other partners that came to 
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| 


that meeting in California, that sat there, made no negative 


comments when Mr. Gross said he -- made his claims. That was. 


Mr. Robert Newburger and Mr. John Settel, and when Mr. Gross | 
made his presentation to all the brokers at McDonnell, they | 


‘ 


didn't get up and say, "That is wrong, Mr. Gross, we are losin 


money and we are having a terrible time." ; | 

So in that regard, they didn't do the right thing, 
and as far as I was concerned, all my meetings from that ee 
on and every representation I had was with Mr. Gross, every | 
piece of paper I saw, every request I had, every discussion I 


had was with Mr. Gross. 


Q What pieces of paper did Mr. Gross give you that 


you say were fraudulent? 

A Mr. Gross and I used as a reference,as a balance 
sheet the August 1969 balance sheet of Newburger, Loeb, the ' 
unaudited ah erential He had’ given that piece of paper to! 


Mr. Sloane. He had made a representation to me continually 


through the fall of 1969 that the financial conditions of 


and in fact, the firm was profitable. 
Q Who prepared that balance sheet, do you recall? 
A I don't recall. It was Mr. Gross' managing 


partner who gave it to -- 


You don't recall who prepared it? 


Q 


A 3576 
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2 A I wasn't a partner. I was working at a different. 
3 | firm. | 
4 |i Q Do you think Mr. Gross prepared it? | 
5 | MR. SHAW: Objection. . 
6 Q Did you ever get information about who prepared | 
7 it? | 
8 | A Mr. Gross transmitted it to us. I don't have | 
9 || any information who prepared it. / 
10 | Q | When did you find out for the first time that | 
11 | you had been brought into the paste. an you say, by ) 
we | false pretenses? | 
13 A Probably in the fall of 1970; September or ! 
14 | October, best I can recali, when it really came home to me ‘ 
1 | that the firm was on substantial restrictions, and veils : 
16 || showed me the actual restrictions. u 
i ! Q That's when you decided you had been defrauded, | 
18 right? 
19 A Defrauded? I didn't decide anything about being 
20 | defrauded. I thought I had been suckered, lied to, misrep- 
21 | resented to, and used as “ool. | 
= ! Q When was that, in October? 
23 | A That was when I really decided it was. Before 
2A | I thought I had been misled, and up through the meetings | 
25 | | 


| that I had at the executive committee meetings -- well, let's: 
| | | 
i | 
\ 


R 


the firm in fact had been on restrictions from the New York 
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go right back -- 
THE COURT: Mr. Kayne, let's clear this up. 
When did you first have an idea that you had 


been brought.in by false pretenses? 


THE WITNESS: When I sat and had a drink with Mr. 
Gross that night when he told me the partnership the month 
before had lost $200,000. 


| 
THE COURT: What was the date of that drink? | 
| 
THE COURT: That's the first time you had an idea i 


- HE WITNESS: Beginning of April, 1970. 


you had been brought in by false pretenses? 
| 
THE WITNESS: Yes, sir. , 


THE COURT: Now, earlier you said the fall of '70. 


\ 
| 
i 


THE WITNESS: Well, through that spring and 


i 
* i! 
summer, the financial facts began to unfold; and then came my: 


August 24th remarks where I laid the financial facts that I 
had uncovered on a personal basis in New York before the 
executive committee. After that, sOme time in September o, 
October, someone essentially told me for the first time that 
in fact when Mr. Gross had been negotiating with Mr. Sloane 


and I, almost to the eleventh hour of those negotiations, 


to the few days before we were brought into joining the firm, 


| 
Stock Exchange and had been held back from hiring any new | 
| 


m 
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brokers for the firm; and it was only the day after they got 


released from these restrictions or shortly thereafter, that 


we joined Newburger, Loeb, but we were never told of that 


substantial problem. 


and realized that if I had been told that I might not have bee 


And when I heard of that in September and October 


going through that at this time, and certainly not have 


invested the money and lost the money, so that was in 


September - October that I got a little upset, you might say. 


Q 
A 
Q 
A 
Q 
rior fisc 
A 
Q 
A 
Q 
misled you? 


A 


You joined the firm in February, right? 
No, I joined it in January. 

January? 

Yes, sir. 


And when did you get the financial report for the 


1 year, prior year? 


I don't recall. It was some time thereafter. 
About how long thereafter? 
I don't recall, sir. 


When did you first complain to Gross that he had 


Starting in the spring of 1970 and talking with 


him through my visits to New York at the executive committee 


meetings. 


Q 


Starting in the spring you were complaining that 


| 


| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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2 | you had been misled. | 
3 | A Discussing. | 
ae Q Did you say you had been misled? | 
5 | A No, sir. | 
6 | Q Did you ask if you had been misled? | 
ae A I think I asked “What is happening here? Why ! 
3 are we losing this money?” | 
9 | Q Didn't you say in the August statement, and I | 
10 am going to read it -- 
il THE COURT: Wait a minute, Mr. Mandel. | 
12 MR. MANDEL: Pardon? | 
13 THE COURT: You said in the spring you discussed | 
14 || with Mr. Gross that you had been misled? | 
15 | THE WITNESS: No, sir, I think I discovered for | 
16 the first time that things weren't as they were represented. 
W | THE COURT: I thought that's what you had said in | 
18 I an earlier answer \ 
19 THE WITNESS: No, that was Mr. -- | 
20 THE COURT: Mandel's question. ! 
21 | THE WITNESS: Yes. | 
22 | THE COURT: When did you first say word one to | 
23 Mr. Gross about being misled? | 
24 | THE WITNESS: I would say it would probably have | 
| 


R 


been at the June or July times that I was in New York. 
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2 | THE COURT: What did you tell him? | 
| | 

3 THE WITNESS: I don't recall. Words to the | 
i 

4 | effect that "how can we be losing so much money?” What is going 

: | on here?" | 

6 THE COURT: But that doesn't -- did you say to hin 

.) "Charlie, you brought me in on some false information;" or : 

. | something of that kind? | 

? THE WITNESS: I don't think I did at that time, | 

10 sir. | 

ll THE COURT: I'm trying to get at when you say you) 

2 ! discussed with him that you were misled. I am looking to get 

13 ' what the conversation was that contained your statement that 3 

i you were misled. | 

1s | THE WITNESS: I don't think at that time I used | 
i 

16 the word misled. That's Mr. Mandel's word. I think at that ‘ 

W time I was really concerned that things weren't as they were r 

18 represented, but I didn't really put the two together other f 

19 | than we were having gigantic losses, and I thought I was in ) 

0 a profitable firm. 

21 | THE COURT: Mr. Kayne, let me put it to you ae 
| When for the first time did you say anything to | 
| Charlie Gross about him having misled you in getting you 

24 into the firm? 

25 THE WITNESS: I really don't recall. 
| 
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| MR. MANDEL: I'm sorry, I didn't hear? 

| 


3 | THE COURT: He said he really can't recall. 


Did you ever say that to him? 


Yes. 


THE WITNESS: 


6 | THE COURT: At some point you said “You brought 


me in on false figures. You brought me in on false state- 


ments"? 


| 

9 i THE WITNESS: Yes, the first time I really con- | 
| 
| ‘ 

10 fronted him with it on a strong basis when he handed me his | 

no resignation on August 3lst in that restaurant, and I told hin | 


ke : at that time, "How could you have misled me and brought me tate 
13 | this whole situation and then you resign and get out of here 
14 | ahead of me?" | 
16 That was the first time I had a confrontation 
16 with him.” _ ' 
17 THE COURT: But did you say to him that he had 
| 
18 i misled you by giving you false information to get you in? F 
19 | THE WITNESS: I believe words to that effect, yes,| 
20 sir. ! 
21 | THE COURT: In August? : 
~ | THE WITNESS: Yes, in August 3lst, yes, sir. : 
23 THE COURT: All right. ) 
24 | That's the first time? 


THE WITNESS: That I can recall. 


: 7 A 3582 - 
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2 | Q In your prepared remarks of August 24th -- | 
3 | THE COURT: This. was August 3lst, you say? 
4 THE WITNESS: Yes, sir, it had been after I was | 
) | in New York for three weeks and had uncovered what I uncovered. 
a THE COURT: August 3lst. 
7 THE WITNESS: Yes, sir. 
8 | Q In your: prepared remarks of August 24th, didn't 
9 | you accuse the entire executive committee -- excuse me -- J 
10 testified shortly that you learned about the restrictions in ! 
11 | Octobe of 1970; right? | 
2 A ‘I said I believe I learned about them beforehand | 
13 but brushed them aside, and I think in September or October : 
14 aw them for the first time, what the actual restrictions | 
15 || 44. | 
16 | Q When did you first learn that there had been 
| 
W | restrictions against the firm? 
18 | A I believe from Frank and Therese in that all-night 
19 | marathon in California hotel. ~ ; 
| 
20 | Q When? | 
21 | A The third week in July. 
= | Q In July? | 
“ | A 9th, of 1970. | 
| 24 Q You learned about the restrictions? | 
| 5 | A Yes, sir. | 
| 
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Q But they had more impact on you later, is what 
you're saying? 

A Well, one of many, many items that were being 
thrown at me at that time. But it was later when I actually 
sat down and read then. 

Q I am going to read from page 21 of your prepared 
remarks, and that's Defendant's S. 

Do you have a copy of those? 


A No. 


MR.MANDEL: Mr. Silfen, if you look, you would be! 


very welcome to look over my shoulder. 

(Document handed to witness.) 

THE WITNESS: What page is that, sir? 

MR. GRUTMAN: 21. 

Q ‘I am reading after the heading "VIII," I am 

going right to the paragraph; 

“When Charles Sloane and I were in discussion 
with Gross, Settel and Bob Newburger in the fall of 1969 
regarding opening of the California office for Newburger, 
Loeb, we were assured by these representatives of Newburger, 
Loeb that the firm's capital position was strong, and that 
they were embarking upon a sound expansion program. Charles 
Sloane and I took them and their representations at théir 


word. 


to 
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"In October Charles Sloane resigned his job at 


McDonnell Company to go to work for Newburger, Loeb, and began 


preparing plans for a new office. 


"In January, I resigned my position with Shearson 


Hammill and joined Newburger, Loeb. The executive committee 


| 
| 
4 
| 
must have been aware that we were going to rely on their | 
representations, and we were going to enter our community of | 

i, 


friends and. business acquaintances and represent Newburger, 


7 


Loeb as it had been represented to us, as a financially . 
sound firm. | 
| 


"It turns out, as I found out only recently, that 


| 
| 
the New York Stock Exchange Department of Member Firms was | 


against Newburger Loeb opening a California office, and that 


in fact, we were on restrictions from the Department of Member 
t 


Firms. | 
"Bob Therese told me recently that he and Chafles |. 
Gross met with Mr. Bishop at the New York Stock Exchange |! 
prior to the opening of the California office, and they told 
Mr. Bishop and his committee that if Newburger, Loeb could 
not open the California office, Newburger, Loeb would be in | 
dire straits. | 
"At this time I am still not aware of the basis fqr 
that representation. Thus, it is important to note at this | 


point that not only were false representations made to us, but 
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| 
j 
that a concerted effort was made to convince the New York | 
Stock Exchange to allow Newburger, Loeb to open its facility | 
| 

in California. It is inconceivable to me how the executive | 
committee expected to see any possible cash flow from Cali- | 
fornia during 1970, and thus it is clear that Newburger, Loeb | 


was only acquiring additional financial commitments and <--7+" 


support." | 

_ You prepared those remarks very carefully, did eae 

not? . | 
A y would say carefully, yes, site 


Q And I think you testified on direct that you had | 
them edited by lawyers to make sure there would be nothing | 
! 


libelous or slanderous about them, is that right? 

MR. GRUTMAN: Objection; no such words were | 
| 
used. He simply said he edited. |. 


THE COURT: I think he used the word “slander,” 


as a matter of fact. 
MR. GRUTMAN: No, Judge. 
THE COURT: Because 1 remember noting it. | 
MR. MANDEL: I remember it. | 
THE COURT: I remember noting that he had the | 
right concept but the wrong word since it was a paper. | 
Overruled. Go ahead. | 
| 


Do you remember saying that? 


ee en 
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A Yes, sir. 
Q And it.is true, is it not? 
A Yes, sir. 
Q You were that careful. And you were accusing 


the entire executive committee, right? 

MR. GRUTMAN: Now, your Honor, I object. He is 
criticizing but not necessarily -- 

MR. MANDEL: Mr. Grutman -- 

MR. GRUTMAN: I rise, your Honor, and make a lega 
objection. 

THE COURT: Overruled. 


MR. GRUTMAN: "Accusation" has a special context. 


THE COURT: Wait. This is cross examination at 


this point,and if he doesn't understand what the word accusa- | 


tion means, he may say so. You were accusing the executive 
committee, is that right? 

THE WITNESS: I was making a statement that the 
executive committee must have been aware we were going to rel 
on their representations and if in effect they had passed tha 


duty, yes, I was accusing them. 


Q And that the representations were wrong, right? 
A Appeared to be wrong, yes. 
Q You were a little stronger than that, Mr. Kayne, 


wouldn't you agree with that? 


~~“ ; 


| 


| 
| 
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| A I don't think that was strong language that I 
prepared here, sir. 
| Q We will let the language and the format speak for 
| itself. 
6 Now, Mr. en you testified on direct that you | 
| 
| 
| 
| 
| 


didn't know what attorneys to consult about these problems; 


8 and that you had never consulted Mr. Persky's firm, but at 
9 least with regard to the prepared remarks, or testimony nan 
10 | inaccurate? | 
ll | A I am confused with your eeeeien. sir. | 
Mt Q All right. i 
13 | A If you would break it down for me -- | 
14 | Q Didn't you testify on direct examination that | 
| 
15 you never consulted with any attorneys about your claims of nile 
16 || xrepesentation until January of 1971? . 
Vv | A Yes, sir. 
18 | Q At least to the extent that Bamberger or Persky I; 
19 went over Defendant's S with you, before you read it out loud, 
20 | that testimony was inaccurate, right? 
21 | MR. GRUTMAN: That. is objected to, your Honor, as > 
oo | argumentative. Consultation tio attorneys was for the pur- 
23 | pose of starting a lawsuit. | 
% 24 | THE COURT: No, no. | 
5 | MR. GRUTMAN: The question of being accusatory or | 


, 
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2 | critical is not consultation for the purpose of bringing | 
3 | claims. There is a wide difference. 
4 | MR. SILFEN: He is mixing up apples and oranges, 


Mr. Mandel. 


| 
| 
| 
6 MR. GRUTMAN: Typical Mandelian question. 
7 | THE COURT: I will sustain the objection to the 
8 | question the way it is put, but I suppose it is permissible 
| 
9 | to ask him what he and Mr. Persky and Mr. Bamberger saan 
10 | MR. GRUTMAN: That's fine, no objection to that. | 
ll THE COURT: In the ican, tee these 
12 || minutes. 

3 | MR. GRUTMAN: Sure. 

: 14 THE COURT: To see whether it constituted PRE Ny 
15 ! tation or not. | 
16 | Sustained, go ahead. ! 
7 | Q Did you call Persky and tell him you wanted help 
18 | with prepared remarks, or did he suggest to you that the renari 
19 be prepared? | 

| 
» | A I don't think I called Persky. I think I called 
21 | Mike Bamberger and said, “I'd like to dictate some remarks, | 
on | can I use your office?" and asked him to edit it. | 
oo And I think I told him what -- | 
24 Q I'm sorry -- : 
25 | MR. GRUTMAN: Let him finish. | 
| 
| 


n°428, | 
| 
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THE cour: Asked him to edit it. 
MR. GRUTMAN: Told him why, I think he said. 
A No, I think I told him what I wanted and that a 
that they were -- that I wanted to make a set of remarks to | 
the executive committee of the firm, to both executive 


| 

{ 

| 

committees, the old and the new, and I wanted to make sure | 


that I didn't single out anybody in that executive committee, | 


number one. 
| 


I wanted to make sure I didn't do -- I wasn't bein: 
| 
| 


| 
that they would be clear to everybody in the room, at the same 


heavyhanded with any individual in that executive committee. 
I wanted to make sure that the specific language I used in 


protecting what rights I may have would be put in such a way 


time they would serve to protect rights that I might assert | 
later on. 
And I felt that this was a partnership matter | | 

for an executive committee, and I should speak to attorneys | 
for the partnership. | 
Q Now Finley, Kumble were the attorneys for the 
partnership, right? | 


A Sir, they were in my mind going to be the ace. 


1 


for the partnership the next day, on the date of that meeting. 
| 
The meeting was called to also terminate Golenbock & Barell, | 


and in fact it was done at that meeting. The next day I | 
| 


8 


g 
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would say that Finley, Kumble became the attorneys for the 


partnership, yes, sir. 


Q And you consulted them in advance because you 


already regarded them as for all practical purposes attorneys 


for the partnership? | 
A Well -- ! | 
Q Mr. Kayne, didn't you just finish saying -- : 
MR. SHAW: Let him answer the question. 
MR. GRUTMAN: Let him answer the aimee 
MR. MANDEL: I will strike it. : 


| 
| 


Q Didn't you just finish saying at the end of two | 
questions back, "I felt that I should consult the attorneys ae 


the partnership"? Were those your exact words? 


A I believe so, yes, sir. 


| 
| 
; 
| 
| 
And those attorneys for the partnership that you | 


felt you should consult were Finley, Kumble, right? a 


A Yes, they were doing two or three -- | 
Q All right. 

| 
A ~- two or three jobs for the partnership already, |, 


and they were doing-a very good job. 
Q You have answered my question. 
Now, when you told Mr. Bamberger, you told Mr. 


Bamberger that you had some claims you might want to assert 


=. © 82 Ff 
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against the partnership and the partners later, right? 


MR. GRUTMAN: Now that, Judge, I don't believe is’ 
what the witness said. 


MR. MANDEL: This is cross examination. 


| 
MR. GRUTMAN: But it is unfair, Judge, because ae 
is not what he said. | 


THE COURT: If he didn't say it, he can disavow 


THE WITNESS: I disavow it. I did not say it. 
Q Didn't you just finish saying that? 
A No, sir, I said I wanted to protect my rights. 


I did not say I had claims to assert. I didn't know what my | 


rights were. I just wanted to go on record and spell out to | 
everybody that I had found a bag or worms here. | 
Q Is that what you told Bamberger? 


A That I found a bag of worms? I don't recall if I 


| 
| 
told him I found a bag or worms. \ 

Q The question is what did you tell Bamberger i 
about protecting your rights. 

A I told him that I was going to dictate a set of | 
remarks, and that I wanted him to edit it, and one of the 
things I wanted him to look for in editing it was that I had | 
spelled out certain things, statements, with regard to —— 
ting my rights, going forward from this day forward, and I | 


' 
' 


a 2: 8 & 
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didn't want to be commingled with the problems that had 


come before me. And I asked him to be clear on looking at 


| 
| 
this particular point; what happened after August 24th was | 
different than what went before August 24th; and I wanted to | 
know that my rights were protected. That's not necessarily | 
rights to claims. It's rights to life and not being chased | 
by everything that happened before me. I was concerned pe 
going forth with this bag of worms. 
Q On page 23 you stated: 
"Thus it-is important to note at this point that 


not only were false representations made to us, but that a 


concerted effort was made to convince the New York Stock 


| 
! 
You regard the accusation of false representations 


Exchange." 


being made to you as light and inoffensive language in light | 


of your testimony of what you were trying to do with this 


statement? ‘ 


A I regard that statement as absolutely factual and | 


I don't consider it to be loud or offensive. I just think it | 


is an absolute factual statement and I put it in there, and 
knowing what I know now and how words are read, I would put id 


in there again. | 


| 
| 


| 
Q You testified on direct that at this time or about 
this time you did not have a personal lawyer or any lawyer you 


knew whom you could consult and then you sort of swallowed - 


| | A 3593 
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2 | that, and left it fuzzy. Am I right? 

3 | MR. GRUTMAN: Objection. | 

4 | MR. SHAW: Objection. | 

| THE COURT: Sustained. 

6 Q All right. 

7 i Did you testify on direct that you had no 

8 lawyer at this time? | 

9 : MR. GRUTMAN: No personal lawyer. 5 
10 | MR. MANDEL: Please, Mr. Grutman. | 
11 MR. GRUTMAN: Then I object to the form. | 
12 MR. MANDEL: Don't interrupt the cross examina- | 
13 | tion. 
14 | MR. GRUTMAN: I object. ! 
16 | THE COURT: The objection is overruled. | 
16 | A Yes, six, £ did. | 
iT | Q The fact is that while this was going on, you | 
18 were a plaintiff in a suit against McDonnell for false repre- | 
9 | sentations, right? ) 
20 A That's correct. 
21 | Q And you had an attorney in that action? | 
| A An attorney who I had -- yes, I had an attorney. | 
23 Q All right. And -- | 
24 | MR. GRUTMAN: Your Honor, my objection is I 

| believe that case was in California. 


mblt 88 Kayne-cross 


A 3594 


5121 (A) 


MR. SILFEN: We'll get that on redirect. 


MR. GRUTMAN: But the exploration is -- 


THE COURT: I am not going 


| 
! 
| 
| 
THE COURT: We are just exploring facts here. | 
' 


to hear argument on 


this. If you have a legal objection to a question, I will hea: 


it. 
MR. GRUTMAN: My objection 
asked in good faith. 
THE COURT: I am unable to 
I overrule it. 
MR. GRUTMAN: All right. 
Q Now, as a plaintiff in the 


became aware of the fact that there is 


is the question is not 


McDonnell action, you 


legal liability for 


false representations which induce somebody to join a firm; 


is that correct? 


A That's correct. 


Q That is the same claim you were making in the 


McDonnell action. 
MR. GRUTMAN: Objection. 


Q Right? 


A I don't recall the claims I made in the McDonnell 


action. I believe that was one of them though, sir. 


| 
| 
| 


| 
| 
| 


| 
make that determination. 
| 
| 
| 
| 
| 


é 


{ 


7 


Q You testified today, did you not, that when you me’ 


with Mr. Gross on January 23rd, you told him you were going to 


| 


5122 
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- sue him? Is that what you said today? 


3 | A I believe I testified that Mr. Sloane and I met 


with lawyers, and that they had suggested -- and we had 


5 || talked about bringing a lawsuit against Mr. Gross, and that | 
| 

6 | they had suggested that we meet and talk over our differences. 

7 Q Did you tell Mr. Gross that the lawyers asked you 


to try to make an amicable settlement with him of your claim 


for misrepresentation? ~ 
10 | A I told him that they told us to make an amicable | 
settlement of our grievances, right. é | 


Q Did you make a proposal to Mr. Gross for that 


amicable settlement? 


| 
| 

14 | A Never got a chance. 

15 | Q What happened? What did you say actualdy to | 
16 | Gross, as well as you can state it, and what did he say to you: 
Ww | A I testified earlier what I said. | 
18 | The reason I opened the meeting and told him -- \! 
19 I testified that it came in two parts. I told him that the | 
20 | first part was that our lawyer -- we had met with our lawyers, 
21 we had told them of our grievances, they told us to try to | 
2 ! settle it amicably, and that : told that to Gross and that I 

ve | said that we had been induced into the partnership. | 
24 | I told him that our lawyers had made a determina-| 
2 tion that we had been misrepresented to, and I told Gross | 


n FF S&S 
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| 
that I wanted to talk about some kind of a settlement. 
Gross said that he thought it was all wrong, that! 
t~< j 
he didn't think he had any responsibility to us, and 
essentially dismissed the subject. | 
Q Did you also ask Mr. Gross to join with you in 

the reorganization of Newburger, Loeb? 


A No, I don't think I put it that way. I asked Mr. | 


Gross for his reasons for not going along with the 


reorganization. 
Q You didn't try to persuade him to go along? | 
A No, I had been told that Mr. Gross' signature 


wasn't even necessary, and I wasn't there to persuade him. 
I was more interested in his reasons as how they affected me. | 


| 
Mr. Gross was a very incisive man, and he had very particular | 


J J a " 
reasons, and I respected his reasons, at least listening to 
them. \\ 

| 
| 


Q And you recall testifying about this same meeting |' 
| 
with Mr. Gross in the arbitration before the New York Stock 


Exchange? 
A Yes, I recall testifying about the meeting. 


Q I am going to read to you -~ were you sworn before 
| 


| 

your testimony .- - 
| 

| 

A Yes, sir. 


Q In the’ New York Stock Exchange -- 


8 


§3 
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What page is that, sir? 
I am going to page 778 of the transcript. 
MR. SHAW: Just one minute, please. 


Do you have a copy before you, Mr. Kayne? 


Yes, sir. 


MR. ESTERMAN: Page, please? 


MANDEL: 778. 


Q Did Mr. Silverman ask you these questions: 


"Q 


Mr. Kayne, when you came to New York in January 
or February '7l1, just before this reorganization closed, and 
you met Mr. Gross in the restaurant in the Wall Street area, 
did you tell him that you had already drafted a complaint 

against him, and that you had it with you, and that if he 

did not go along with this reorganization, you we 2 going to 
sue him? if 


"A I think you are putting words in my mouth. I 


| 
would like to describe what I did say. 
| 
"9 Will you do that, please? | 
"A I met with Mr. Gross in, I believe, the week 


before the deal closed. I think I told him at that meeting 


that I had met with my -- that I thought I met with my 
| 


| 
attornevs and counsel in California in early January. I had a. 

| 
strong cause of action against Mr. Gross, and they felt in the: 
| 


cause of action, I was advised by my attorneys that I had a 


to 


g 
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federal court in their interpretation of stealing a partner- 
ship interest across state lines that it would be considered 
as a security, a federal court matter, of 10b something or 
other, for fraud. 


iad that I was moving ahead, and I think I had 


even filed the action prior to my meeting with Mr. Gross, and | 


I did not have anything with me, I do not think you carry a 


complaint with you, but I did -- I believe I told him I had 


filed the action and he would be getting served his -- in due, 


course with that action. 


"Q You filed that action before you met with Mr. Gro 


to plead with him to go along with the reorganization? 


"A Oh, no, let's be very clear on that. 
"Q Let me withdraw that question, and ask it to you 
this way: 


"At this meeting, did you ask Mr. Gross to join 
with you in that reorganization? 
"A Well, what I -- when I met -- what I met with 


Mr. Gross specifically for was to take -- there were"-- 


| 


| 
' 


c 


feaenetnemswennes | Henseueeeaties 


| 


MR. GRUTMAN: Judge, the drama doesn't have to be. 


THE COURT: I am listening to the words, Mr. 


Grutman. There is no jury here, let's go ahead. 


| 


"A There were negotiations going for the whole period 


of time as I testified. I had not participated in those 


| 
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| 
negotiations myself, and I had never met Mr. Gross' attorney, 


Mr. Mandel. I had -o contact with Mr. Gross practically 


| 
: 
| 
| 
| 
|! 
| 
| 
4 since I -- definitely since I left New York in Decerber lst. 
| 
| "When I met with Mr. -- what I met with Mr. Gross | 
| 


6 which was =o try to point out tnat the attraction to me | 
7 personally, Fred Kayns, as a general part ~- in the old - | 
8 entity, was that the old entity, if it went broke, I was a | 
9 general partner and I was going to be liable for all.of Ads | 
10 liabilities of the partnership and that I felt my position was 

analogous to him as a general partner, aa tried to explain, 


it to him that it would keep us all out of a bankruptcy 
position." 


Now, may I interrupt your answer here, Mr. Kayne. | 


| 
15 THE WITNESS: You don't want to go ca? | 
16 MR. GRUTMAN: I object to an answer being 
7 interrupted. 
18 1 THE WITNESS: There is more to be roe, Sir. jf 


THE COURT: Finish the answer, Mr. Mandel. 


MR. MANDEL: All right: 


"He said as far as he was concerned, his counsel 
had interpreted his position as entirely different from mine, | 


that he had resigned eariier than me and that therefore his 


money was in a safer position than mine; he had become a 


creditor of the corporation where I was still a general 


| t 
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2 | partner. | 
3 || "I told him at that meeting that i did: not | 
4 | understand that, I thought his money was still at risk. | 
5) | said that is the interpretation of his counsel and his meee 
6 | pretation of reading the partnership agreement. | 
7 | "We had a thirty-minute cup of ccffee over that : 
8 matter. We left no where closer to agreement than our ee 
9 positions and our mutual positions were similar. I felt . | 
| 
10 | reinforced in my opinion after that, after having that cup =f 
ll coffee with him in that restaurant in Wald Secwak: I felt 
12 reinforced in my opinion that I had done the right thing in : 
13 speaking to counsel on the west coast to protect my rights | 
14 and reinforced my -- and to seek damages and my money back | 
1 | from Mr. Gross for this, because he had demonstrated once 
16 | again to me, as he had demonstrated a year previous, that he 
7 | had no regard for anybody else's position, none of the other | 
18 \ twenty some-odd general partners, and he was sak interested | 
19 ! in his personal position and his having the better position | 
| 20 relative to a bankruptcy proceeding than I had. | 
| él | "I walked out of that ms*<ing, and that was the | 
: 22 | substance of the meeting. | 
as He Having talked at length about that meeting, | 
24 | have you refreshed your recollection as to whether you had nies 
25 Che- les Gross in California before that meeting or after cane | 


| 
l 
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‘thought you had started the California litigation before your 
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"A I believe I filed the suit in California prior to 


that meeting, because I think that meeting was in the four or 


| 
| 
| 
meeting? | 
| 
| 
five days -- my meeting with Charles Gross was in the four a 


five days prior to the signing, and I believe I filed the | 


' 


suit the first of February or some where in the first several 


Now, Mr. Ka‘..2, you told the arbitrators that you 


days of February." 
| 


| 
| 


meeting with Gross, right? 


A Yes, sir. There was a lot of confusion on that ! 
subject. | 

Q All right. I will take it -- 

A I think I should clear that up. 

Q You did not tell the arbitrators that you had me 


i 
i 


meeting to try to get an amicable settlement with Gross, did 


you? 
A No, not in this testimony, sir. 


Q You did not tell the arbitrators that the meeting | 


was divided into two parts; did you? 


A I think this is two parts, definitely two parts. | 

| 

Q My question is, what you told the arbitrators, | 

Mr. Kayne. | 


| 
MR. GRUTMAN: I object to the form of the question). 
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MR. SILFEN: That assumes they asked him that 


question. You are assuming the arbitrators asked him that 


question. 

THE COURT: Maybe that is the answer to 2G. Mes 
Silfen. 

I gather you did or you did not? Obviously you 
did not. 

THE WITNESS: Yes, sir, I did not. 

THE COURT: All right. 

Q Now, Mr. Kayne, didn't you tell the arbitrators 


in effect that you were trying to persuade Gross that your 
position was the same as his and if he joined in the proposed 
reorganization and did not try to block it, that could avoid 
bankruptcy for you anc for him? 

A No, I think my testimony reads for itself, sir. 
That’s exactly what I told the arbitrators, what you read, 
that was that Mr. Gross explained his position to me, and I 


didn't talk anything about a reorganization or my own. 


Q All right. I am going over part of your answer on 


page 780. 


MR. SHAW: May we have that entire answer? 
MR. MANDEL: No. 


THE COURT: No, you cannot. 


MR. GRUTMAN: Judge, that is taking things out of 


| 


and | 


| 
| 


1 
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- | context. 
3 | THE COURT: Then. you can put it back in context | 
4 if you like. You have had the entire answer read which is thre 
5 || pages. He can certainly address his attention to one part. | 
6 | MR. GRUTMAN: I thought he was going to a ene 
7 | one. Fine. Is this the same or a different one? | 
8 MR. MANDEL: The same. | 
9 THE COURT: This is a portion of the long answer | 
10 he already read. | 
11 MR. MANDEL: ? portion of the ome answer. 
12 | Q "When I met with Mr. Gross, which was to try to | 
13 | point our that this attraction to me personally, Fred Kayne, | 
14 | as a general partner in the old entity, was that the old | 
15 | entity if it went broke, I was a general partner, and I was | 
16 going to be liable for all of his liabilities of the partner- | 
17 ship, and I felt that my position was analogous to him as a | 
18 | general partner, and I tried to explain it to him that it see 
19 | keep us all out of a bankruptcy position." | 
20 | Now, Mr. Kayne, without fencing -- | 
21 ) MR. GRUTMAN: Without fencing, your Honor; I | 
2 | object. | 
a3 | MR. SHAW: I object. | 
A THE COURT: Strike that out. | 
25 


| 
| ' ‘ 
. Q Mr. Kayne, didn't that testimony mean that you were 
1 
i 
i 


| 
| 
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= | trying to persuade Gross to go along with the transfer agree- 
a | ment to avoid bankruptcy, as you put it to him, for both of 
4 | you? 
5 | A Mr. Mandel -- 
6 Q Can you answer yes or no? 
7 A No, I cannot. 
8 Q What is your answer then, Mr. Kayne? 
9 | Thee Mr. Mandel, this testimony says that I tried to 
10 | point out to Mr. Gross my position and then I sought out his 
ll || position with regard to the partnership. with regard to my 
12 | vulnerability and his vulnerability. I gave him my view and 
13 | he gave me his view. 
14 | There was no talk about you do this in the reorga 
15 | zation, I'll do that; you sign this, I'll do that -- there 
18 | was no talk about that. 
Iv This testimony is entirely in line with what 
18 | happened at that meeting; and I testified in that arbitration 
| and what I testified here today. I told him my position as a 
partner as what I felt was a withdrawn partner in this partne 
21 ship, and I asked him his position. 
2 | Q You detested Mr. Gross by this point, right? 
| 
| 23 | MR. SHAW: No, objection. 
A | A NO, Z think = did net, no, sir. 
25 | Q You certainly didn't like him or admire him. 
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I did not admire him. 


No, 


Q He had just rebuffed, according to you, your 


efforts to make an amicable settlement of your claims of 
fraud, right? 


A THat's correct. 


Q And then you continued with the second part of 
the meeting, merely to get an exchange of opinions without any 


purpose other than that? Is that your testimony? 


A Yes, sir, and when we met at twenty-four sessions 


of the Arbitration Association -- | 


THE COURT: No, strike that last part out. | 
A Yes, sir. | 
Q That is your testimony? | 
A That is my testimony. 

THE COURT: Let me see the minutes. 


(Transcript handed to the Court.) 
MR. MANDEL: Page 780, your Honor. 


THE COURT: Mr. Kayne, let me just ask you this: 
tiations going on when you met with him, right? 

THE WITNESS: Yes, sir. 

THE COURT: You point out that the two of you had 
analogous positions. 


THE WITNESS: 


| 
| 
| 
| 
| 
On page 780 here vou are saying there were nego- | 
! 
| 
That's what I thought. | 


a 


R 
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THE COURT: You were in the same boat? 

THE WTINESS: Right, withdrawn general partners, 
yes. 

THE COURT: You were in the same boat, and some- 
thing here characterizes -- "it" -- "It would keep us all out 
of a bankruptcy position." 

What was “it" that would keep you all out of a 
bankruptcy position that you were talking to Charles Gross 
about? 


THE WITNESS: That would refer to the reorganiza- 


THE COURT: All right. 

Now, in words or in substance, were you urging 
upon him that he should join this reorganization to keep you 
all out of a bankruptcy position? 

THE WITNESS: No, what I did was explain that I 
thought I was in an analogous position with him. Would he 
please then explain to me his thoughts with regard to why he 
didn't thihk that the reorganization was good for him. I 
thought it was good for me, as I have earlier testified; go 
ahead with this reorganization, and keeping the partnership 
from going broke. 

He then said he looked at it different. As I 


recall from reading this before this, this court, I think he 


| 
| 
| 
| 


| 
| 
| 
| 
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tied it in with his excess capital and that I didn't have ie, 
excess capital, he felt he did have excess capital and that | 
excess capital would be treated differently so it was more of | 
an exploring why our positions were not analogous; and why did 
I assume that the reorganization was good and he didn't. | 

THE COURT: What did you expect to get from him : 
in this, just a statement of his postion? How was that of | 
value to you? | 

THE WITNESS: Well, very frankly, I don't know | 
where I was going with that question. I don't know that -- I | 
was seeking his opinion as to why he wasn't going along. 

THE COURT: Go ahead, Mr. Mandel. 

THE WITNESS: Sir, there was a major confusion on 


the dates. 


THE COURT: I think your counsel will take that 


| 

| 

| 

| 

| | 

up. | 

MR. GRUTMAN: Can we hear? | 

THE COURT: He said there was a major confusion | 

on the dates and I said, I think your counsel will take any | 
steps he deems appropriate. 


All right? 


MR. GRUTMAN: All right. 


BY MR. MANDEL: 


Q Mr. Kayne, was it confusion about dates that led 


| 
| 
| 


18 
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you to give the answer you gave to the arbitrators? 
MR. SHAW: Objection, your Honor. 
A No, sir, I was just confused about dates. 
THE COURT: I think you better specify which 
answer you're talking about. 
MR. MANDEL: All right. 
THE COURT: Sustained. 
Q Was it confusion abor: dates that led you to give 
che answers to the arbitrators about the contents of your 


discussion with Mr. Gross=- 


A No. 
Q -- which I have read into the record? 
A No, because part of what you said, confusion, 


yes. I was confused about the dates at the time of the arbi- 
+ration when we had the meeting, as was Mr. Gross, because he 


testified in the arbitration that the meeting was held in 


Schrafft's Restaurant on January 15th and it has 5een bnind tees 


in this courtroom, it was January 2nd. 

So I thought it was some time in February. The 
testifying with regard to the dates was confusing in my answe 
because if the meeting -- I was not in New York on the beginn 
of February so I couldn't have had the meeting with Gross; I 
subsequently checked that on, you know, my plane tickets and 


whatever I had, my calendar in California, when I got back. 


| 
| 
| 


| 
| 
j 


+ 
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February 3rd, if I had the meeting, I had to have that meeting 
with Gross before my lawsuit was filed; and that was the | 
confusion in the testimony to the arbitrators. It would have | 
been much clearer to the arbitrators that I had not filed my 
lawsuit until after I had the meeting with Gross, and so this 


is why I say there is confusion on dates. 


Q 


remembering, when you testified before the arbitration, that 
you had attempted -- you were attempting in that meeting to | 


make an amicable settlement with Gross of a claim of fraud? 


A 
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But if since my lawsuit was actually filed on 


Was “it the confusion of dates that kept you from 


No, the thirty-minute meeting with Mr. Gross in a | 


restaurant was very clear to me, the content, what took place. 


ra 


The date it took place was unclear to me. It was unclear in 


my testimony at the time, and I was uncertain about it. 


think the 


was there 


Q 
attempted 
you began 
mony here 

A 

Q 


Mr. Gross was uncertain at the arbitration, andI, 


facts are clear from his arbitration stuff that he | 


the 15th. It was an unclear date in both our minds . 
But you knew, did you not, very clearly, that you | 
to make a settlement on your attorney's advice before 
the action, right? That is clear from your testi- 

today, is it not? 
Yes, sir. 
But when you spoke to the arbitrators, you said 


! 
| 
| 
| 
i 


| 
1 | ! 
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. | "T think I had even filed the action prior to my meeting with | 
3 | , | 
Mr. Gross. | 
} } 
. ! Is that correct? | 
1} ' 
ea | 
: i A Yes, sir. | 
| 
. i THE COURT: Mr. Kayne, if you filed the action | 
| 
i : : | 
| prior to the meeting with Mr. Gross, what was the purpose in 
8 i 
| your: meeting? 
i| 
9 ‘ 
| MR. GRUTMAN: Your Honor, I object to your | 
| H 
1 : | 
i question. | 
| ut 1 THE COUXT: I am taking his state of mind as he | 
| 
2 | 
| testified at the arbitration. 
13 | 
1 MR, GRUTMAN: I see. 
14 || ! 
i THE COURT: At that point he recalled that he 
ae ' 
ig ! had already filed it, and I am trying to ask what did he 
* | have in mind as he testified at that time. 
ay | 
, MR. GRUTMAN: I must object to that, Judge, on 
18 | ; | 
| the following basis: 
#7 1 At the time that he testified there was obvious | 
| | 
- | error, because he says that the date he ascribed could not 
| 
a | have been a time when he was in New York, that the actual date 
| 
22 f ‘ 
i of the conversation must have seen some time before the suit | 
| 
23 ; . ; ; 
| was filed. That has been established in this case before you 
1] j 
* : as February the 3rd. He was not in New York at the beginning 
- | of February, so the meeting took place some time before the 
‘} 
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| 


beginning of February; which date we are now told, is January 


to 


23rd; so to ask him what would have been in his mind on 


3 | | 
| | 
| January 23rd about a lawsuit that hadn't yet been filed is an) 

4 | 
| interesting question, but I think an unfair question. 

5 | | 
| THE COURT: But in relating what he was meeting | 

6 | 
| with Charlie Gross for, to the arbitrators, he was saying he 

i | 

. | was there to get Mr. Gross' position vis-a-vis the proposed 
| 

‘ 9 || reorganization, and really nothing more. | 
| THE WITNESS: No. | 
10 
‘| | 
i THE COURT: Because the action had already been 
Ey } 
| started. 
12 | | 
MR. GRUTMAN: But that's the error, Judge. 
13 | 
THE COURT: But this is what that testimony amos 
| to. | 
1 | | 
MR. GRUTMAN: Well -- 
16 |} 
; i THE COURT: I am just trying to ascertain from 
1 ! | 
\ 
| this what -- I am trying to assess the overall state of mind | 
i | 
of Mr. Kayne during this period of time, and I am trying to | 
ah 
| 
see where this little piece of evidence fits, if at all. 
20 || 
| MR GRUTMAN: Does your Honor also recall that 
al | i | 
me | this witness has said here and in the arbitration that whenever 
, 2 | that meeting took place, on whatever date, whether before or 
\ | 
| after the suit had been commenced, he did not think Charlie | 
2 | 
| 


Gross' consent to the reorganization was a necessary element 


i 


for the transfer agreement to go forward? 


20 


21 


24 


- 307? 
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THE COURT: I understand that. All right. 
MR. GRUTMAN: Would you answer his Honor's questior 
Mr. Kayne? | 


THE WITNESS: What was the question? I'm sorry. 


COURT: Forget it. I withdraw it. 

BY MR. MANDEL: 

Q Mr. Kayne, you said he invested $50,000 in the 
partnership, right 

A Yes, sir. 

Q How much money did you and Mr. Sloane ask as 
damages from Mr. Gross in the California litigation? 

A $3,100,000. 

Q Is that how much you lost as a result of Mr. 
Gross' alleged fraud? 

A No. 

Q DQ you recall that in fact originally Mr. Gross 
or somebody proposed that you have only a one point interest 


in the partnership, and you wanted two points; is that 


correct? 

A Yes, sir, I wanted to be equal to Mr. Sloane. 
| 
| 

Q So that at least they weren't trying to get 50,000; 


from you, they were only trying to get 25,000, but you wanted | 
a $50,000 investment; is that rigtr? | 


A I wanted two points. I thought Charles Gross was 


7 


a S015 
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2 | going to arrange the loan of the money for me. I wanted two 
points. I wanted to be equal with Mr. Gross. I wanted two 


noints. ~<- 


GRUTMAN: Mr. Sloane. 


MR. 


Sloane. 


Mr. 


You say Gross was going to arrange the loan for 


9 A Yes, sir. 

| \ 
0 | Q And that is why you wanted two points? 
12 


the profits of the two points. 


Se ee ee 


| 
ll A No, I wanted two points because I wanted to make 


13 Q Now I show you a piece cf paper and ask you i1 yo 
14 know what it is. 

| 
16 A Yes, sir, I know what it is. 
16 MR. SILFEN: Can I see it? | 
17 7 i Q Is that your signature on it? : 
18 A Yes, sir. 

| 

19 | Q And does this -- | 
20 | MR. MANDEL: I offer it ir evidence. Let's mark | 
21 it for identification. 
a2 (Defendant beeen! Snehie LLLLB marked for 
3 identification.) 
24 MR. SILFEN: I would object your Honor on the 


ground that I don't understand the relevance of the document. 


13 


14 


' wanted to buy it because Gross was going to get him a loan. 
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MR. MANDEL: The witness has testified that he 


sic a why he wanted to buy it and here is a statement to coe 
New York Stock Exchange saying he is not going to borrow. any 
money to get his two points, he is worth $300,000. 


THE WITNESS: That is not what the statement says. 


MR. S1LFEN: Whatever the statements says, it “| 
says. i | 

I would object on the ground of relevance and on 
the offer of proof’Mr. Mandel is making, it does not support 
that proot. 


MR. MANDEL: My friends tell me paragraphs 1 and 


6, your Honor -- 


| 
| 
| 
| 
| 
(Document handed to the Court.) : 
THE COURT: I will overrule the objection. | 
(Defendant Gross' Exhibit LLLLB, was received . ) 
in evidence.) 

, | 
Q Was your net worth at ‘that time in excess of | 

$300,000, Mr. Kayne? 
A I don't recall. It has changed sc man, times. 
Q All right. | 
Now, Mr. Kayne -- 


THE WITNESS: He made a mistake, Judge. Should 


that be cleared up? 


THIS PAGE INTENTIONALLY LEFT BLANK 
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THE COURT: Not now. 
THE WITNESS: I'm serry. 
Q Mr. Kayne, I call your attention to Exhibit LLLX, 


which is your letter of December 30th to Mr. Risher, concernin 


certain warrants. 


deposition, did you? 
MR. GRUTMAN: Objection. 
THE COURT: Overruled. 


A No, #ir, I did not. 


You never produced that in connection with your | 
| 


Q Will you tell me why you failed to produce that 
exhibit on your deposition? 

A Best I can ascertain is that I didn't have a copy 
of it. It is a -- I wrote the letter in December of: 1970. 
left the employ of Newburger, Loeb in -- as an officer, in 
1972, February '72, and in February of -- excuse me, in the | 
fall of 1972 I left the firm entirely. And it was a piece of | 
correspondence between two people that appeared unimportant ia 
me and as best as I can ascertain, at the ioe at my deposi- | 
tion, a significant time later, I didn't have the letter. | 

Q You knew you were a party in the litigation, did | 
you not? When were you served in this litigation? 


: 
A I do not recall. I knew I was a party. I do oe 
know at what point I knew I was a party. I certainly knew I | 
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was a party. 

Q And you knew you were a party before you soir cut 
eat ponbiten in Newburger, Loeb in 1972, did you not? 


A Well, I knew I was a party -- let's see -- Februa 


Yes. 


I can't recall what I knew then. If it is a fact, 


' 


I knew it. If it is not, I do not recall it. But I knew the 


corporation was -- I had an -- had undertaken my cefense and 


the -- I was not paying the legal bills and fi was indemnified 


by the corporation for any acts I did as a corporate person, 
and I figured all the secordsand everything were held at the 
firm. I didn't have any records. I brought you everything I 
had in my files and you subpoenaed or asked me to do that. 

Q It never occurred to you that any records you 
might have could be relevant to the prosecution or defense of 
this litigation? 


MR. SILFEN: shat is not what he just said, Judge 


accra ems oerconr micro at emincinioiscaeenike emcees sou ac-eabeerlialimsien + neerieierenie:” seonairemaeremmescaciamae 


GRUTMAN: Objection. 
COURT: Yes, sustained. 
Mr. Mandel, I don't see how that follows from 


anything you have asked betorr. 


MR. MANDEL: #ardon? 


THE COURT: I don't see how that follows from 


13 


14 


R 
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anything that you have asked before. 


MR. MANDEL: He said he threw out the records. 
MR. GRUTMAN: He did not say that. 
MR. SILFEN: He did not say that. 


What happened? What do you say happered to 


THE COURT: What happened to vovxe copy? 
-- of LLLX? 
THE COURT: Let's go to thaz directly. 


THE WITNESS: I don't know what happened to my 


copy. I think I threw it away at the time I left the firm. 


say. 


to my copy. 


Q 


your records might be relevant to the defense or prosecution 


MR. MANDEL: That is «hat I understood him to 


THE WITNESS: I would guess that's what happened 


And I am saying it did not occur to you that 


of this important action? 


A 


Q 


whether you 


oy 


No. 

Did you say you never <nnsulted anybody about 
should sue Mr. Grech? 

MR. GRUTMAN: May we have a time? 

At any time. 


No, I didn't say that. 


: ip : wh eee eee 
*) voile f pa Cates oe! 
: 7 : 


16 


17 
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A 


Q 


"9 


| 
| 
| 
| 
Mr. Gross other than your California lawyers? 
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Whom did you consult about whether you should sue 


I cannot recall consuiting anyone else. 
Anyone? 

Yes. 

Going to your deposition, page 201: 


Have you completed your answer to the question that 
| 


was just read? 


uw A 


Which question are you talking about? | 


"MR.ROTHMAN: To the first of the two questions, | 


namely, each and every person to whom you discussed the possi- 


bility of bringing a lawsuit or ground for bringing a lawsuit | 


against Sharles Gross." | 
| 


And I am skipping colloquy: 


| 

"6 The names and the approximate time. | 

"A Okay. | 

"With Ned Frank and Bob Therese. | 

"Q The time for Frank? i 

"A In the meeting that we had at the Century Plaza 7 

Hotel in mid-July; and Chuck Sloane. Bob I believe on several 


"9 


MR. GRUTMAN: That is Bob Therese, isn't it? 
MR. MANDEL: Yes. 


And either Robert Persky or Michael Bamberger, 


| 

| 

| 

occasions in the month of August 1970.” | 
| 

| 

| 

| 
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around August 23, 1970 I believe the prepared remarks that I 


read to the executive committee included some wording to the 


effect that I reserved my rights and legal remedies that might 


be open to me, so I actually talked to everybody who was 


present at that executive committee on August 24th." 


Now, do you recall giving those answers to those 


questions? | 
A Yes, sir. | 

‘ ! 

Q Does that refresh your recollection that on August 


23rd and August 24th, 1970, you conferred’ with Persky or | 
Bamberger by bringing action Scatine Gross? | 
MR. SHAW: Objection, your Honor. | 

THE COURT: What is the basis? | 

MR. SHAW: It is misleading. | 

THE COURT: It is a question of whether it | 

ad 

refreshes his recollection. Either it does or i+ does not. | 
Overruled. 

A Sir, your earlier question to me was did I consult 


an attorney about bringing a lawsuit. 


MR. SHAW: Or grounds. 


MR. GRUTMAN: Or grounds, was the question. 


| 
A And I am talking about the question before that, l 
| 
which was before -- before you read the deposition testimony. | 


I.did not consult an attorney to bring a lawsuit. 


& 3627. 
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2 | This case discussed the possibility of bringing 2 | 
3 | lawsuit, ground for bringing a lawsuit against Charles beees, | 
4 | As far as I was concerned here, my answers afterwards had to 
5 | do with Ned Frank and Bob Therese. They both discussed the | 
6 possibilities with me of having lawsuits; both in that Century 
7 | Plaza meeting and afterwards, many times. | 
8 | With Persky or Bamberger, I particularly talked | 

3 | to them,to Bamberger, about I didn't want to be vituperative | 

¥ 10 | or heavy-handed with anybody,and I wanted to 1; -otect my 
il | rights, and Charles Gross' name came up i. sae discussion, | 
LR | "How about Charles Gross?" and I said, "Everybody." | 
13 | That's not the possibility of bringing a lawsuit. 
14 | It was a discussion with them insofar as not singling out : 

| 

16 | Mr. Gross. | 
16 | Q Are you saying that your answer on page 220, 
7 | lines 19 to 20 -- page 230, line 4, does not contain a 
18 | statement that in context that you discussed on August 23rd | 
19 and August 24th with Persky or Bamberger the possibility of | 
20 | bringing a lawsuit against Gross or grounds for bringing a | 

. 21 | lawsuit against Charles Gross? 

i 22 MR. GRUTMAN: Your Honor, I object to that 

* 23 || question as repetitiou:.. We have had -- | 
24 | THE COURT: No, overruled. Overruled. | 
2 | . 

| 


| 
| 
| A I am not trying to be fencing, Mr. Mandel. I don' 
| 


a =: & RB 
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see that in the context of lines 19 to 25. 


THE COURT: Start at the top of the page, Mr. | 


Kayne, and read down to there in the context of the question 
that you were asked, both by -- frankly, by Mr. Rothman in | 
both cases. | 
A The question was asked in the context up above 
of the possibility of bringing a lawsuit or grounds for 
bringing a lawsuit and with Ned or Therese. 
THE COURT: Against Charlie Gross. 
THE WITNESS: Against Charlie Gross with Ned or 
Therese. ‘the context was at that hotel and many times after- 
wards, and it was a discussion that I -- they brought up. | 
The discussion or my reference to Persky or Bamberger was. in, 


you know, I recollect I worked on this deal, this prepared 


remarks, with Bamberger, around the 24th. It was strictly as 


{ 
I have testified here, what I meant to Say at that time during 


my deposition, what I am saying here, is that I talked with 


them and specifically said I did not want to single out Gross,’ 


I did not want to bring -- I was not bringing a lawsuit at that 


time against Mr. Gross. 


| 
| 
| 
I did not discuss 2 lawsuit. I wanted my remarks | 
to reflect that; and that's the only -- August 23rd is a | 

| 

| 
Sunday, August 24th was the day of my prepared remarks. I met 


with Mr. Bamberger on those prepared remarks at that time. | 


! 
| 
| 


pa CF 
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Q Didn't Mr. Bamberger ask you something about what 


is the basis for your idea that you have a claim against Gross 


A I didn't say I had a claim against Gross. Mr. 


| 


6 Q Did you tell Mr. Bamberger that you wanted to 
7 make sure you weren't making any accusations against Gross? | 
8 A I think that I said that I didn't want to make , 
9 accusations against anybody in the room. I wanted a seavenent 
10 to go on the record reciting the facts as I had found them and 
ll I wanted to represent them, and I wanted everybody in the rocm 
2 so be free of any names being used in that 32-page document; : 
13 and I tried not to be accusatory of anybody. | 
14 Q Did you mention the name Gross in your conversa- | 
15 tion with Bamberger? | 
16 A I don't recall. If I did, it was only to his | 
| 
7 . *C¢Llusion. | 
18 | Q Did you mention Gross in an exclusionary way? | 
19 | A I don't recall,sir. | 
20 | Q I point your attention to page 203, lines 5 craee: 
ot 9, and continuing with where we left off now: | 
2 | I said, "How about the partners," and you : 
23 answered, "I don't recall at that meeting whether I made any | 
24 statements to anyone or at the meeting any statements with : 
25 : regard to suing Gross, of suing anybody else, I don't ee 
| | 


to 


17 


18 


- 8 8 
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Did you give that answer? 


A Yes, sir. 


Q And is your present recollection the same, that | 
you don't know whether you spoke at that meeting to anybody 
about suing Gross? 

A My recollection is really clearer today that I 


did not. I heard Mr. Gross testify to that. 


Q Clearer today than when you testified? 

A TR od Hey heard Mr. Gross testify to that the other 
day, sir. | 

Q Now, you were questioned yesterday about Exhibit | 


LLLP in evidence and particularly, which is Stern's notes of 
September 3, 1970, and particularly about the afterward 
meeting referred to in those notes between Stern -- which 
Stern is that, Richard? | 
A Yes, sir. 


Q And yourself, and Frank and Fersky. Do you recal2 


that testimony vesterday? 


| 
| 


A Yes; Bir. 
Q Are you familiar with Exhibit LLLQ, which was 
produced by Mr. Stern simultaneously? 
MR. GRUTMAN: Is that the list of grievances? 


MR. MANDEL: That's right. 


MR. SILFEN: Simultaneous with what? 
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2 | MR. MANDEL: With LLLP. | 
3 | They were both produced together, and I am Saiaais 
4 | it to him. | 
5) | MR. SILFEN: I want to make sure Mr. Kayne under-. 
| 

6 | stands what you meant by the word "simultaneously." | 
7 | Q Do you understand? | 
8 | A No. : 
| 

9 | MR.: GRUTMAN: They were delivered at the , 
10 | deposition. : 
| | 


ll | Q At the deposition of Stern he brought the big 
| 
1 


2 | notes and the littis tes out together. 

13 | A Yes. | : 
14 : MR. SHAW: Didn't you say that the little notes | 

15 dropped out of the big notes? 

16 MR. MANDEL: I don't recall that, Mr. Shaw. 

17 | MR. SHAW: That is my recollection. | 

18 | MR. MANDEL: If you wish to go back -- if you make 

19 | a representation, I will take it. 

20 | THE COURT: We do not need that. 


| 
| 
THE COURT: Mr. Mandel, what is your question 


based on this exhibit? 


| 
| 
| MR, MANDEL: All right. 
| 
| 
| 


| 
| 
MR. MANDEL: Whether it refreshes his reccllection 
| 


as to a conversation, and if he can identify the grievances 


©) 


R 
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and threats. 

Your Honor has not seen this exhibit? 

THE COURT: I have not seen it. 

A I have no idea what this is about. It does not 

refresh my recollection. 

(Documents handed to the Court.) 

MR. SILFEN: Your Honor, could I approach the 
bench with Mr. Mandel for one second, Judge? 


(Discussion off the record.) 


Q Have you noticed on Exhibit LLLO that there is a 


list of grievarces and a list of threats? 


THE COURT: etter put it under his eyes. 


MR. MANDEL: Do we have any other copies of this? 


(Documents handed to the witness.) 
A Yes, sir. 


MR. SHAW: I object to the questioff® "List of 


threats." 
MR. GRUTMAN: Does it say "threats" there? 
MR. MANDEL: Yes, it says "threats." 
9 Under "Threats," do you notice the first thing 


said is "Not sell, team bankruptcy"? Does that have any 


meaning tc vou? 


Q The next thing under “Threacs" is "Pull cut." 
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2 Does that have any meaning to you? | 
3 A No. | 
4 : Q The next under "Threats" :s "Expose lies to | 
5 | autherities." | | 
8 | Does that have any meaning to you? 

i A No. 

g | Q Did you at any time ever say to anybody that satiet 
9 | certain circumstances you would expose to the authorities | 
1¢ | any lies made by Charles Gross? | 
n | a | | 
12 | | Q Do you notice under the Jist of grievances the | 
13 | first thing that says "Improper business procedures." | 
14 | Does that have any meaning to you or ring any | 
16 | bells with you? | 
16 | A °° That's a fairly common term. I -- | 
17 | Q Did youzver express ua as a grievance against | 
1g ! anybody? | 
19 : A I think in my stetement -- no, not those words, : 
20 | no. ! 
21 | Q In general? : 
= | A In my 32-page statement I said that there is lack | 
23 | of financial controls. I guess that could be construed to _ 
2% improper business procedures. | 
2s Q The next is failure to terminate New York Plaza | 
| 


@ 
® 
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lease, failure .» terminate 24-fleor lease. Does that have 


any meaning to you? 


A The firm certainly failed to do that, the 


partnership. 


Q You don't associate any of these grievances 


or threats with Charles Gross, is that what you are saying 


to me? 
A No, I did not say that. 
Q Do you associate them with Charles Gross? 
A + is hard to disassociate him of them when he 


was managing partner. He was a.member of the 2xecutive 


on e oone 


| 
| 


| 
| 


committee, and to the extent he participated or dominated it ! 


or whatever terms are used, I think he was probably instru- 


mental in some of tnose things not being done. 


Q All right. | 


| 


| 


There is this grievance, "Ball team, bad concept, 


failure to sell properly or at ail." 


Did you ever voice that as a grievance against 


Gross? 
A ‘Against Cross? 
Q Yes. 
A I think I voiced to Gross and to others that it 


was a bad concept. 


Q All 1icht. The next is “Lies to New York Stock 
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Exchange, failure to notify of debt." 
Did you ever voice that grievance against Gross? 
A Not against Gross. In my 32-page statement I 
said that the whole group of people did not notify the 
Exchange, includirg Gross. I think somebody else has to 
interpret whether he as managing partner was responsible for 
notifying the Exchange. 
Q How about "Lies to Sloane and Kayne"? 
Did you ever voice that as a grievance against 
Gross? | 
A At which period of my life? 
Q All right. How about “Hook up with swindler, 
without contract.” 
Did you ever voice that as a grievance against 
Gross? 
A No. 
Q Next is "Searles." Did you ever voice anything 


about Searles as a grievance against Gross? 


A I think I did voice that it was a bad concept. 
Q And it was Gross' fault? 

A It was a bad concent. 

Q But was it Gross' concept? 

A Yes. 

Q Was it his fault? 


10 


11 
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A It was Gross' concept. | 
Q Did you tell that to people? | 
A No, they told it to me. I met Mr. Searles while 


he was going cut and I was coming in. They introduced me to 
him and he came to my office and demanded money, and it was a 
bad concept. 

Q "Misreprerentation of committed capital, (fraud) .4 


Did you ever voice that as a grievance against 


2 ee ee Scene eee nes emer see meee «+ oe 


Gross? | 
A Later in my lawsuit I did. | 
Q "Pailure to insure claim of $150,000." 
Did you ever voice that as a grievance against | 
Gross? | 
A No, i did not. | 
Q “Trading or arbitraging accounts." | 
Did you ever voice that as a grievance against | 
Gross? 
A Specifically against Gross, no. 


MR. MANDEL: Maybe we should stop now for today? 
.THE COURT: All right, we will recess until | 
10 o'clock Monday morning. | 
MR. GRUTMAN: Can we have some indication from Mr. 


Mandel how long he expects to keep Mr. Kayne? 


“MR. MANDEL: Less than an hour. 
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BY MR. MANDEK: 


Q I believe last week you testified that you 


never consulted an attorney about your misrepresentation case 


against Gross in January of 1971; is that ce~ ~ 0? 
A That's correct. 
Q You testified that at that time you consulted 


hr. Massing; 4s that correct? 
A That's correct. 
Q That was the first time yo: <i’ "cussed this 
matter with Mr. Massing? 
A Yes, sir. 
© First, Massing is a rerson a s¢ .al friend of 
yours, at that time? 
A ¥> was just bevominge one. 
_Q He was a persoral and social. friend of yours 
in March and April of 1970, wa: h? not? 
A I don't recall if I met him at that time. No, 
sir. 
Q I think you also testified that you and Mr. 
Sloane spoke to each other about Mareh or April of 1970 
when you learned some certain facts, and you were concerned 
at that time that you had been lured into the firm by 
misrepresentation; is that right? 


A I think I testified last week that in April or 
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May, I believe it was early April, that we discovered for 


the first time that there had been significant losses in 


the firm the month of March, and after that some time be- 
tween that meeting and our visits, back to New York for 
the executive committee, Mr. Sloane and I discussed the 
firancial conditions of the firm, yes. 

Q You were very concerned at that time about 
your exposure and the fact that you had been beousks into 


the firm by false pretenses, right? 


A I think I was very concerned about my exposure 
in the firm at that time, and it grew.as the months went 
by, yes, sir. 

Q Would it refresh your recollection with regard 
to your first discussion with Massing if I were to read to 
you from Sloane's deposition in which he says that there 
was a discussion with Massing in April or May of 1970. 

MR. SHAW: Objection. We have had rulings on 
this type of attempt to impeach or contradict the witness. 

THE COURT: I won't let you read it to him, 
but I will let you show it to him. 

Q I ask you to look at pages 31 through 34 of 
Mr. Sloane's deposition and see if anything there refreshes 
your recollection. 


MR. MANDEL: There are two sessions with ‘-espect 
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to the Sloane deposition. There is one in January and one 
4a Pebruary. Evidently because there were two different 
reporters each begins with page l. 
I am now showing the witness Mr. Sade 
January deposition, the first session. 
MR. SHAW: January 26th. 
A What was your question? 
THE COURT: Whether that refreshes your re-: 
collection that you met with Mr. Massing in May of 1970. 
A No, sir, it does not refresh my recollecticn. 


Q Do you remember having any conversations with 


MR. BIEHL: Just to correct the record, I do 
not believe that there is any basis in pages 30 and 31 for 
anything to be tmplied in the record for what Mr. Mandel 
has just said. 

THE COURT: Pages 33 and 34. 

MR. SILFEN: In all fairness, I think Mr. 
Mandel shculd extend the area of Mr. Kayne's direction 
through page 37 in order to get a complete picture of what 
this line of questioning is all about, because it does not 
end in the context of the question on page 34. It goes on 
beyond. 


THE COURT: All he is asking is whether or not 
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there is a meeting. If there is something that needs to 


be elaborated on, you may do that. 


Q Did you have any discussions with Mr. Sloane 


in April or May of 1970 about a conversation he might have 
a with Massing? 

A I don't believe so. I don't recall. 

Q You were in close touch with Sloane during 
that period, were you not? 

A Yes, sir. 

Q You spoke with him almost every day, if not 
many times a day, right? 

A Yes, sir. 

Q You were both very concerned about what you 
were finding out about your situation at Newburger Loeb; 
is that correct? 

A I would say that's a correc statement. 

Q Your joint interest with Sloane continued all 
the way up through the inception of the litigation, and 
then the arbitration, and the conclusion of the arbitration, 
Hane 

MR. SHAW: Objection. "Joint interests"? 
THE COURT: Go ahead. : 
Is that correct? 


Yes. 
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Q Each of you paid half the cost at the liti- 
gation of the arbitration? 
A Yes, sir. 
Q ‘Each of you demanded the same remedy? 
A Yes, sir. 
Q You worked in complete cooperation and dis- 


closure with each other at all times, you and Sloane? 

A. That's taking your supposition. that he told 
me about the meeting. he had in April with Mr. Massing, 
which he didn't. We worked in full cooperation all the 
way through. I had no knowledge of such a meeting until 
reading this stuff. 

Q | Do you remember testifying in the deposition 
that you discovered you were defrauded 30 or 45 days after 
you became the managing partner? 

A I never used the word "defrauded" in my depo- 
sition, that A can recall. 

MR. MANDEL: 40-11 through 40-24. 
MR. SILFEN: Page 40, line ll. 

Q I ask you to look at your deposition, page ho, 
line 11, and answer whether I asked you the following 
questions and whether you gave the following answers: 

"Question. Do you now say that you were de- 


frauded at any time? 
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2 "Answer. Yes. 
3 "Question. When do you now say you discovered 
4 you were defrauded? 
) "Just so my question is perfectly clear, I 
6 don't mean defrauded in geneval. but defrauded by mis- 
7 representations which had bez: made to you before you 
8 became a partner in Ne™“ourger Loeb. 
9 "Misrepresentations owing to the Mnandtet 
10 condition and business of Newurger Loeb & Company. » 
11 "answer. I believe it was in the period 


12 within the first 30 or 45 days after I came back to New 


13 || york as managing partner." 

4 Did I ask those questions and did you give 
15 those answers? 

16 A Yes, sir. 

7 Q Do you recai. that you also testified in the 
18 ||, deposition that beginning in September you realized the 
19 ‘full magnitude of the misrepresentations? Do you recall 
20 that? 

21 A Do I recall that from my testifying last 

oe week or testifying in my deposition? 

a3 Q In your deposition. 

2A A No, I don't recall that specifically. 

25 Q You spoke about your meeting with Mr. Gross 


to 
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and Mr. Golenbock on direct examination, Mr. Kayne; is 
that correct? 

A Yes, sir. 

Q During that meeting, did you threaten to bring 
litigation against Mr. Gross or did you threaten to sue 
Mr. Gross for the alleged misrepresentations he had made to 
you? I think you said no on direct examination. Is that 
correct that you did not make such a threat? 

A I don’t recall. 

Q Did you make such a threat during the meeting 
with Mr. Golenbock and Mr. Gross? 

A I got very upset with Mr. pee and I was very 
angry at that meeting. I don't recall exactly what I said 
to him with regard: to any litigation or anything that I 
might -- any claims that I might have against him. 

Q I call your attention to your answers on the 
deposition, page 197, lines 14 to 198, line 2. Did I ask 
you these questions and did you give these answers? 

"Question. During the course of that meeting 
with Mr. Gross and Mr. Golenbock, did you threaten to sue 
Mr. Gross for any reason? 

"Answer. I don't specifically recall. I 
think it was around that time, either in the time frame 


of sequence of events in September that I first said to 


enit 9 Kayne/cross 
Charlie Gross -- and it might have been at the Golenbock 
meeting with Golenbock's attorney -- I think ‘you have 


dene me a substantial harm. I think you have really mis- 


represented to me and I think I have legal rirhts in the 
whole thing, and I think I am going to pursue them,' or 
words to that effect." 
Does that refresh your recollection as to what 
happened at the meeting with Golenbock? 

A That's entirely within the framework of what 


Yes, sir. 


I might have said to him. 


Q So if you answered on direct you made no 
threats ’ sua Gross at that meeting, your answer was 


mistaken? 


felt you were euchred by Mr. Gross to put $50,000 into 


this partnership during the first part of 1970; is that 


MR. SILPEN: I object to the form of the 
question. There is no correlation between the two of 
them. A threat to sue, an affirmative statement saying 
that "I may pursue legal rights," is not necessarily the 
use of the words as a threat. 

THE COURT: The record speaks for what it 
says. 

Q I think you said on direct examination you 


correct? 


& 
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A Yes, sir. 

Q You are aware, are you not, of the amount of 
money Mr. Gross put into the Newburger Loeb partnership 
during the first half of 197%? 

A Not completely aware of it, but I know it 
was substantial. 

Q You know that during that period that Mr. 

Gross put in over $300,000 -- actually about $380,000 -- 
of capital he was not required to put into the firm; is 
that correct? 

A I'm aot aware of the exact amount, sir. 

Q What is the extent of your vies 

A I know it was more than the $50,000 I put in. 

Q At the time you knew Gross had put in capital? 

A No, sie. 1.436 not know until the arbitration. 


I did not know until the arbitration testimony that Mr. 


Gross had put in that amount of money some several years 


later. 


Q When you were managing partner you were very 


concerned about the capital position of the various partners; 


is that not right? 
A Yes,.sir. 
Q I think you told us on direct examination 


that you tried very hard to get the deficit partners to 
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put in their deficit noe I think you said -- my guess is 
over. eight times -- that you were always frustrated by. 
them; is that correct? 

A Very correct. 

Q While you were managing partner and pur- 
suing the . question of partnership capital, you were aware 
of Mr. Gross' capital position, were you not? 

A Approximately, sir. : 

Q You knew that he had substantial -- what you 
call - "good capital"; is that right? 

A Yes. 

Q And that the reason he had substantial good 
capital is that he had put in substantial capital in ex- 
cess of the committed capital. Do you know what I mean 
when I say “committed capital"? . 

A Yes, sir. 

Q You knew also that a partner's right to with-— 
draw committed capital under the partnership agreement 
was guite different from his right to withdraw excess or 
additional capital? 

MR. SHAW: Objection. 
THE COURT: This goes to a different point. 
Overruled. 


A I knew there was a difference between the 


pelt iz Kayne/cross 
two, yes, sir. I was not sure of exactly what the differen- 
ces were, but I knew there was a difference. 

Q And the right of withdrawal? 

A Yes, sir, I believe so. 

Q During December of 1970 and January of 1971, 
you were informed by Mr. Shaw that Gross, Bleich and 
Donahue were opposed to the proposed transfer agreement, 
right? 

No, sir. Your dates are wrong. 


In December, I believe, Bleich and Donahue 


went along. I was told all along they were all in favor 


of it, and the only one that was not in favor of it was 
Gross, and I don't know when I knew about Gross being not 
in favor of it. I think that it was some time in January. 

Q I call your attention to page 277 of your 
deposition, lines 11 to 25. Did I ask you these questions 
and did you give these answers? 

"Question. Were you informed by navceas 
during December of 1970 and January of 1971 of dangers to 
the consummation of the transfer agreement arising from 
the position taken by Gross, Bleich and Donahue? 

"Answer. I was informed that Gross, Bleich -- 
I was informed that Gross, either himself through his 


attorney, had stated that he did not want to since the 


A 363 B21 


pelt i123 o ‘ees A 3644 
agreement --and I think later in that period and probably 
February - found out that his sister and former associate 
of Bleich and Donahue also did not want to sign. 
"Question. And how did you get this information? 
"Answer. I think through Bob Muh. That's the 
best I can recall.” 


Did you give those answers? 


OD tenn et Comey veer 


A Yes, sir. 

Q Were those . answers accurate answers? 

A Yes, sir. 

Q Do you recall receiving a telephone call from 


Persky or Risher or Muh on or about January 15, 1971 
relating to a meeting they had just ad with Mr, Gross 
and Mr. Mandel? | 

A I testified last week that although I was 


unclear of the date I recall getting such a call from 


poy wre 


Bob Persky. 
Q What did he say to you? 
A In substance, he said they had just come from 
a meeting where he and Bob Muh and Paul Risher had attended 
with Mr, Gross and his attorney, Mr. Philip Mandel, in an 
effort to talk with Mr. Gross with regard to his going 
along with the transfer agreement. He told me in sub- 


stance that Mr. Gross declined to go along, wanted his 
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money, and felt that the -- It was in the best interest 
to not go along with the ae or to take any paper, > 
but he would prefer to see that the partnership liquidate. 
He further told me at that meeting -- I 
think this was the first time I heard of it -- that Bleich 
and Dena hue probably wouldn't go along with the final 
transfer agreement. I recall ‘i question to him was that 
they in substance had gone along ein cine marathon closing 
on December 30th or 3lst, and that in his opinion did that 
jeopardize the transfer agreement? 

, In substance, I believe he told me that a 
long as the other limited partners went along with Bleich 
and Donahue not going along, that he felt that the agree- 
ment could go through, and that was essentially the end 
of the conversation. 

Q Was Mr. Sloane with you when you received 
this telephone call? 
A Not that I can recall. 


Q Did Mr. Persky say anything to you, or did 


you say anything to Mr. Persky, about claims against Mr. 


Gross? 
A No, sir. 
Q Did Mr. Persky do anything tc persuade Mr. 


Gross to go along and cause Bleich and Donahue to go along? 


and Donahue would have to be paid out if they didn't go 
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A No, sir. : 
Gc . Re, Persky was just calling you to give you 


a bulletin? 
MR. SHAW: Objection. 
THE COURT: What's the matter with that? 
MR. SHAW: It is argumentative. Tt is 
sarcastic. 
THE COURT: He is just describing to you i 


what happened. 


Is that right? 
THE WITNESS: Yes, sir. 


Q Did Mr. Persky indicate to you that Bleich 


oe wiih the deal? 

A He didn't indicate.in substance that I recall 
anything more than I just described here today. 

Q You don't recall any conversation between 


you and Sloane after that telephone call you got from 


- Persky? 
A I recall a conversation I had with Sloane. 
Q All right. When did that conversation take 
place? 
A Shortly thereafter, i spoke with Mr. Sloane 


and told him the substance of that conversation. 


t 
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2 Q Within minutes? 
3 oe I don't recall. : 
: 4 Q You understood from Persky's conversation 
| 5 with you that the refusal of Bleich and Donahue to go 
6 along might seoresdi se the deal ecues other limited 
7 partners might not go along without them; is that 
8 COrrect: 
9 A Persky did respond that to my question he : 
10 felt that if Bleich and Donahue -- he was not sure they 
1} were not going along. Apparently, he was not sure that 
12 Gross spoke for them. He felt they might have had their 
13 own attorneys and their own attorneys might have seen 
 *s things in a different interest than Gross did. I don't 
15 think at that point he was sure or tia at ail, but I 
16 have given you the substance of the meeting. 
7 Q Did you get the impression from the meeting 
18 with Persky that Gross and Bleich and Donahue might be 
19 jeopardizing the success of the proposed transfer agree- 
20 ment? 
a A Not really, no. 
22 Q Did you say anything to Sloane that indicated 
| 23 that Gross and Bleich and Donahue were jJeovardizing the 
| 24 success of the proposea transfer agreemen:? 
| 25 | A No. I pretty much transmitted the substance 
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of Persky's views and in the short time we discussed it 
Sloane and I; as : can best recall, that brought up the 
possibility that it could be jeopardized or something 

else would have to be done between the closing and that 


meeting, whenever it took place. 


Q Sloane brought up the possibility? 


A I don't remember. 

Q Did he become agitated? 

A No, sir. 

Q Did Mr. Sloane make a telephone call in 


your presence to Gross? 


Q Did Mr. Sloane ever tell you he had called 
Gross at Mr. Mandel's office on January 15 within minutes 
after the conclusion of sour discussion with Persky? 

A “Yes. He told me of such a phone call, but 
he didn't -- I don't know ee minutes. 

Q When did Mr. Sloane tell you about that 


phone call? 


A Later on the same day. 
Q . What did he tell you about the phone call? 


A He told me he spoke to Gross and he told 
him that he had asked him to go along with the transfer 


agreement. 
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oS > Anything else? 
A He said Gross didn't want it. 
Q Did he tell you that he had used some argu- 


ments to try to persuade Mr. Gross? 
A He told me he pleaded with him. 
Q Did he tell you why he pleaded .ith him? 


Or what he said? 


A No, not that I can recall. 
Q I think you said on direct examination on 
Friday -- 
MR. SILFEN: Thursday. 
Q -- on Thursday that when you met with Mr. 


Gross at Schrafft's on January 23rd you told him that you 
did not know how by resigning “s a partner he could me Rs 
think your words were -- leapfrog ahead of the limited 
partners. Did you make that statement? 

A Words of that substance, yes. 

Q Is that still your view or do you have a 
different view today? 

A I have the same view. 

Q Are you aware that your attorneys have 
brought a motion in this case that is now pending 
claiming that because you resigned before Bleich and 


Donahue resigned as limited partners you are not liable 
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| for repayment for all or any part of the limited partners’ 


capital? : 
i MR. SHAW: Objection. I do not think that 
a correctly sets forth the substance of the motion. 
. THE COURT: This is something for somebody 
' else to argue. ‘ 
’ MR. SHAW: I would like to note an objection. 
MR. SILFEN: Whatever the motion said, that 
” was the motion. That's not an accurate recitation of 
_ what the motion was addressed to. it had different parts 
sg to it. 
as THE COURT: If he takes a legal position 
" here, I don't know how that is relevant to the issues. | 
» that existed in the winter of 1970 and 1971, unless there 
ws is some way that you can get back to that by conversations : 
or otherwise. ' 
4 MR. MANDEL: If he says he doesn't know what 
y his attorney said, that's the -- 
= MR. SILFEN: I don't think he said that. If 
a you want to go through what the entire motion was and 
oat then ask him based upon what our motion was if he ans 
* aware of that motion, that's more accurate. 
” : THE COURT: — him if he knows there was a 
25 


motion pending and what was in it... 
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- Q Do you know there is a motion pending 
brought by your ities on your behalf? 
A Yes, sir. 
Q With regard to your liability on a con- 
tractual basis vis-a-vis Bleich and- Donahue? 
A Yes, sir. I know there is such a motion. 
Q Do you know that it is contended in that 


motion that you have no liability as a former generrl | 


10 | partner to repay? 

ll MR. GRUTMAN: That's not correct. 

2 THE COURT: See what the answer is. 

13 Q You have no liability as a former partner 
14 to repay the capital balances of Bleich and Donahue as 


« 


15 limited partners. . 
16 MR. SILFEN: I object to that. That's not 


17 what the motion is. 


18 I will let him answer. 
A I am getting confused. ! 

20 (Record read.) 

21 THE COURT: Do you know that as a fact? 

22 THE WITNESS: I would say that I believe 

23 that's in essence the motion. 

2A Q You nes say you — a different view about 

25 that liability on denne is, ats, when you met with 
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Mr. Gross? 
MR. SHAW: Objection, your Honor. 
THE COURT: Overruled. 

A I don't know what my thought was. I think 
the two things are very different, as I sit here now. I 
don't know what my thought was then. I didn't see how 
Gross as a general partner, could get his money out be- 
fore a limited wsrtner, and I don't see where I got any 
of my money aut before any of the other limited partners. 
I don't see where that has happened today. 

Q You didn't have any money to get out. . You 
were in a deficit. 

MR. SHAW: Objection. This is all argument.. 
MR. MANDEL: He knows whether he had money to 
get out or not. 

A As of the numbers that I had on January 22> 
which were the unaudited numbers, I wus still in a positive 
position. It was only when the Peat, Marwick audit was 
done that I found out I was entirely wiped out. 

Q You attended the closing on February llth; 
is that correct? ; 

A Yes, sir. 

Q Am I right that you testified that you were 


entirely unaware of the problem raised by Mr. Bracker? 
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A Yes, sir. 
Q You heard nothing about it, nothing about it, 


and never became aware of it until a later date? 
A It is to the best of my recollection, yes, - 
sir. 
Q When did you learn for the first time that 
Bracker had refused to give an opinion on behalf of the 
partnership saying that the proposed trasfer agreement 
was validly authorized without the signatures of Bleich 
and Donahue and so forth? 


A I don't recall. 


Q You were aware, were you not, on February llth, 


that the corporation assumed all liabilities owed by the 
partnership to Gross, Bleich and Donahue? 

MR. SHAW: He asked that question before and 
answered it. 

T..¢ COURT: I think you are going on to 
something else. If “ answered it the answer is yes. 

MR. SHAW: He answered it negative. 

THE COURT: This specific one, was that in- 
cluded --' 

MR. MANDEL: Mr. Shaw, I think you are wrong. 
I think he was talking about Decenber 30th, and I am now 


talking about February llth. This :is cross examination. 
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THE COURT:: Let's go forward. 


assumed such liabilities as existed to Gross, Bleicn 
and Donahue? 
THE WITNESS: Yes. 

Q On February llth, when you attended the 
closing, you signed the transfer agreement in several 
capacities; is that correct? 

A No. I believe I only sign:? it in the capa- 
city of an officer of the corporation, and also my em- 
ployment agreement, I signed -- 

Q Did you also sign a consent and an approval 
as a former partner? 

A I may have. If I did I did. 

Q It's on the record. 


You know on February llth that Bleich and 


Q Do you have the question? 
THE COURT: Were you aware tne corporation 
| 


Donahue had capital balances of $75,000 each as limited 
partners; is that correct? 

A Well, I didn't know exactly what the capital 
balances were, but, in substance, z would say that's 
correct to the best of my recollection. 


? * 


Q You knew that Gross had a capital balance 


too? 
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A. Yes, I would say so. 
°Q Was it in your mind on February llth that 


the corporation was going to pay the sums of money owed 
to Gross and Bleich and Donahue? 

MR. SHAW: i tenkiun, That should not be 
binding on the corporation what his intention was. The 
agreement speaks for itself. 

MR. MANDEL: It is certainly binding on him. 

THE COURT: I am going to sustain an objection 
to that question as put. 

Q What was in your mind about what was going 
to happen about the capital balances of Gross, Bleich, 
and Donahue? 

A Well, the best I can recall what my state of 
mind was five years ago was that the corporation had 
acknowledged on the books, or was acknowledging on the 
books, a dedt to the capital accounts of these three 
people and was accruing on their books a liability po- 
sition for these three people. It further was notinz 
that the corporation had some claims against these three 
people, and I believe, in fact, in the audited statement 
that was done some three or four months later by Peat, 
Marwick in the spring of 1971, that that was set out very 


clearly what the corporation's position was, that there 
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was a capital position on the books, a liability ,and 
that there’ was siso ennai eet between the 
parties. That's my recollection. 

MR. SHAW:. I would like to object on behalf 
of the corporation. That is aiming ih be solely with re- 


spect to Mr. Kayne and his understanding In fact, what 


occured may be quite different from his understanding. 


THE COURT: I will permit that. It went be 
binding against him only at this point. 

Q So that on February llth, you understood 
that the corporation was going to assert certain claims 
against Gross, Bleich and Donahue; is that correct? 

A I didn't say that. I said I thought that on 
February ilth there were claims against that capital 
account. I did not know if it would be asserted or 
whether the negotiations that had gone on with Gross, from 


the previous couple of weeks, were continuing on and in 


the following two weeks it would be settled. The urgency 


of February llth, that being the closing, was that the 

New York iy Stock peubanics would put the firm one of 
business the sees ueos 1 dente think the acu was done 
that day with regard to Gross, Bleich and Donahue. I 
think my ey ees was that it wan just going to con- 


tinue discussions -- we are going to go on with those 
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people -- aga there was going to .be some kind of under- 
% S 

Pee “This was my ‘state of mind on February llth. 

Q On February llth you were aware of the 
Buckley claim, oe ou not? 

Ley ' I don't recall. 

Q You authorized suit to be brought on the 

Buckley claim, did you not? 


MR. SILFEN: Objection. There is no such 


testimony to that effect. The testimony was quite to 


ae 


the negative. 
You may answer. 
A No, sir. I don't believe I aid, but I don't 
recall. I may have. 
Q You were a member of the Board of Directors 


of the corporation, wereyou not? 


A Yes. 

Q You were the chief execut.ve officer? 

A Yes, sir. 

Q The corporation authorized finally action 


to be brought on the Buckley claim, did it not? 
A Yes, Sir. 
Q You were involved and participated in the 


action by the corporation, did you not,’ and authorizing 
Finley, Kumble to start’ the suit? . 


en 
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kK, As I. said, sir, I don't believe so, but I may 
have, But I do rae believe co 

Q Is it your testimony that Risher and Muh did 
this without your knowledge and consent? 

A | It is my testimony that I don't pelipe I 
authorized it. I believe that they would have talked to 
me if they did and told me it was a good claim that I 


probably would have consented and gone along with it. 


IE poo = perenne 


The legal officer for the firm, Mr. Berkowitz, was in 
New York. Mr. Risher and Mr. Muh were in New York. As 
far as I am concerned, if the three of them would have 
talked to me and I heard Mr. Risher say he believes it 
was authorized at an executive meeting -- if it was and 
I was on the phone or if I was consulted, if I was not out 
of town at that meeting, I would have gone along with it. 
Q You say you just don't remember? 
A I said I believe I d.a't authorize if or 
didn't have knowledge prior to it being brought, but I 
don't remember. I was in pani roensa and I Siis uneatind. 
Q There came a time when you learned of the 
action against a brane that — been taken by the 


corporation? 
A Yes. .There came a time. 
-* 3 » > 


Q About when did that time come? How long after 
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the action was started? 
rie ea # 


ie 2. Shink it was some time later, quite a ways 
later. 

Q -° Weeks? Months? 

A Moriths: 3 : 

Q When you jearned you did not disassociate 


yourself with that action, did you? You did not say, 
"How could you do this without my authority?" 

A That's correct. I did not. 

Q When you learned of it, you ratified and ap- 
proved whatever action had been taken if you didn't 
specifically authorize it in the first instance; is that 
correct? 

A I did not think it was an improper corporate 
act to take. 

Q You said that on February llth you knew there 
were these offsetting claims against Gross, Bleich and 
Donahue, and you assumed that negotiations would continue 
in an effort to reach a settiement; is.that cocnee te 

| A I knew there were claims of offset alleged 
by various people canta Gross, Bleich and Donahue. 

Q Which the corporation now was purported to 
own; is that scams ie 
A Yes. - naveed nat. 


e 
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2 Q : Therefore, you also knew that if negotiations 
3 were not successful there would have to be some other way 
4 of settling those disputed questions; is that correct? 

5 A : don't believe x eon it a lot of thought 

t that evening. tos be thing I remember that evening was 

7 the LEE On wanting to insist that no settling 

8 


be made with Gross without their approval, and that was 


ERP on putin tenes, peer in 
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9 when the question of claims came up, and there was a paper 
10 passed around or initiated between the corporation and 
es those limited partners, that there was a committee set 


12 up that had approved this negotiation, and I think that 
13 hearing, that was the time when - really felt that these , 
séebie had real substance in their claims. That was at 

15 a closing, and they set up a committee of distinguished : 

16 people to approve a settlement. 
W Q Who were the distinguished people to approve 


that settlement? 


19 A I think they were two attorneys representing | 
the limited berinans. at best as I can recall. 

21 : MR. SHAW: We have gone into this, your 

on Honor. 

3 Q So that you knew on February 11th that 

2A | Gross, Bleich and Donahue wouldnot be paid by the corpora- 

= | 


tion the full amount of their capital sums, but that there 


- 
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would be negotiations and possibly litigation? 


? 


ne No, sir. I didn't know they would not be 


paid their full sums: 

MR. MANDEL: 1 have no further questions. 
REDIRECT EXAMINATION | | 
BY MR. SILFEN: 

Q Mr. Kayne, you may recall that on Thursday 
stbecemen of last week Mr. Mandel asked you about con- 
versations eet you may have had with Mr. Persky during 
the month of December, 1970. Do you recall that type 
of question? | 

A Yes, sir. 

Q Do you recall any such conversations other 
than the conversations that Mr. Mandel asked you about 
that took place between Mr. Persky and yourself during 
that month? 

A As I testified, I believe that one or two of 
the -- I had talked to Mr. Peonics one or two times during 
that month, and one of the times was when his wife Marilyn 
called me - ask how things were going with my wife and 
myself, and then she handed the pee to Persky and I 
talked to Persky. ‘ 
Q Mr. Mandel also asked jit alah denen thee 


about that McDonnell lawsuit; do you recall that question 


. : A 366 
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or those questions regarding that lawsuit? 


_— 


i) 


rH 


3 A I think the only question he asked me was 


if I was ever in any litigation. 


t 


5 Q You were a plaintiff in that lawsuit? 


6 A or ) 0 

7 ‘i Q How many other plaintiffs were there in fs 
8 that lawsuit, if you know? : 
9 A In our lawsuit against McDonnell, there ‘ 
10 were five others. f 
ll Q Did you have a voice or did you participate 

12 ‘4n the selection of the attorneys that represented the 

13 statatiren th that lawsuit? 

M4 i eee 


15 Q When for the first time, if at any time, ’ 


16 did you ever meet with those attorneys or attorney who 


oe Oe eee 


7 represented the plaintiffs in the McDcnnell lawsuit? 


“eo 


18 7 I think I met the attorney once before on 
19 - more sociable matter, but I think it was not until much 
20 later that I ever. met with him, and I don't know if I 

21 ever discussed with him any of the substance of that law- 
22 suit. 

Q What was the final disposition of that law- 
24 suit, if you en - 


3 “ 
; 


25 A It was a judgement rendered against the 


to 
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New dove Boowk Exchange, McDonnell & Company, and several 
individuals in that Sasuke.’ iui defendants, in excess 

of $75,000 and I believe the New York Stock Exchange has 
already paid its amount. 

Q : aera the lawsuit being prosecuted, if 
you know? 

A I believe it was the Federal Court in Cali- 
fornia. 

Q Mr. Mandel also showed you and has introduced 
into evidence a questionnaire which you filled out in 
connection with your employment at Newburger Loeb which, 

I believe, has been marked as defendant's Exhibit Quintuple 
B in evidence. I would like you to look at the item 
numbered one on that exhibit where it indicates what your 
net worth was as of the date that you executed that 
questionnaire. Do you see the figure $300,000? 

A Yes, sir. 

Q Could you tell the Court and the people as- 
sembled how that net worth is calculated, if you know? 

A To the best of my recollection it involved 
properties that I was developing with my father. We were 
developing a shopping center and an industrial park at 


the time. My liquid net worth is relatively low. 


Q How much was your liquid net worth on that 


+ 
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2 date, if you. can recall? 

3 , ed : diate think 1t was in excess of 10% or 

4 | $15,000. , 

5 MR. SILFEN: No other questions. 

6 MR. SHAW: I have a few questions. 

7 | MR. MANDEL: May I interrupt for a second? I 
8 neglected to put in an answer to an interrogatory. With 
a the indulgence of the Court may I do this? 

at a THE COURT: Yes. 

ll MR. MANDEL: This is Mr. Kayne's answer to 
12 interrogatories sworn to on February 3, 1975. 

13 Interrogatory Number 20: Were you represented 
14 by an attorney in connection with negotiations and exe- 
15 eution of the transfer agreement? If so, please name each 
16 such attorney. 

17 Answer: J.obert Persky of Finley, Kumble, 

18 Underberg, biiewee & Roth. 

19 | THE COURT: Go ahead, Mr. Shaw. 

20 | RECROSS EXAMINATION 

21 BY MR. SHAW: 

“ Q Mr. Kayne, Mr. Mandel asked you a question 
%3 | dealing with Mr. Gross' capital account in which he re- 
ed | ferred to the fact that Mr. Gross had put in an excess 


amount of capital, and that this was the reason why he 
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had a nibixtve sa aveas stubs in a certain amount. I 
believe sin enabens my Is that the only re son why 
Mr. Gross' capital account was whatever the figure showed 
it to be in that sum? Pause to think about that for a 
moment, and then I will an cialis questions on the 
subject. 

A I would have to say if he had more money in 
there -- he would nese capital left over whether it would 
be excass or regular capital. I don't think the dis- 
tinction of what was left in his capital wecount was a 
question of excess or other. 

Q Isn't there another reason among many reasons 
why Mr. Gross' capital account was the size it was? I 
am specifically directing your attention to the back 
office losses sustained in early 1970 for the years '68 
and '69 and the adjustment made between the partners. 

Can you recall that? 

MR. SILFEN: I object, your Honor. 

THE. COURT: I will sustain that. 

MR. SILFEN: The reason I object, it has to 
do with this procedural problem we = involved in. I ask 
something on redirect and response to questions Mr. Mandel 


asked and now this seems to be something “= 


4 


THE COURT: I don't see that this -- 


64 
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MR. SHAW: This was brought out by Mr. Mandel 
and the wetness answered the question in a way that I 
think is misleading only because I feel he has not been 
pointed to a certain fact. 

THE COURT: It seered to me Mr. Mandel asked 
certain questions to draw a comparison between Mr. Kayne's 
capital in, and Mr. Gross' capital in, and trying to draw 
an inference that they were both roughly about the same 
position, both having plusses into the company and really 
nothing more than that. I didn't gather any more than 
that was intended. 

MR. SHAW: Mr. Mandel brought out the fact 
that according to Mr. Mandel having put in an excess of 
committed capital, Mr. Gross' capital account was higher 
than the other partners, higher than some partners who 
were in deficit capital position. The only thing I would 
like to establish and maybe I can do it through argument, 
or offer of proof, is that the reason for this involved 
an adjustment between the partners so that Mr. Gross' 
capital account was not made to bear proportionately the 
back office losses for 1968 and 1969 which were distributed 
unevenly. In other words, the partners made an adjustment. 

THE COURT: Are you going to be able to 


establish this through Mr. Kayne” 


f 
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MR. SHAW: I would like to be able to in- 
quire because I think the diction eeeuk in this case is 
the ability of partners to make adjustments between one 
another, and it reflects also into the issue as to what 
the nature of the éepitss account is. 

MR. MANDEL: May I be heard? 

MR. SILFEN: I still object. 

THE COURT: I sustain the objection. 

MR. SHAW: When may I ask the question? 

Do I have to call this witness? 

THE COURT: You have a number of ones re- 
served already. i 

MR. SHAW. I will add that to it. 

BY MR. SHAW: 

Q In response to Mr. Mandel's questions you 
indicated that there was an acknowledgement of liability 
made by a corporation of a sum owed to Mr. Gross, Bleich 
and Donahue. Can you remember being asked those questions 
by Mr. Mandel a few minutes ago? | 

A Yes. 

Q Did the cavenbaiten set up a reserve of a 


certain sum in relation to Gross, Bleich and Donahue? 


A ‘To my knowledge, they did. 
Q Was the setting up of that reserve something 
SOUTHERN DISTRICT IRT REPOR 
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2 you knew- about? 
3 A I dor't believe I knew about the specific 


I do believe I was aware that there was a re- 


amount. 


serve being set up.. 


6 Q . Did you know that the reserve was set up 


7 specifically without conceding liability and that at the 


8 instructions on behest of the City of New York Stock Ex- 
9 change without conceding liability? 
10 MR. SILFEN: I object. It is beyond the | 
ll scope of the redirect. 
12 THE COURT: Sustained. It has been established | 
13 from earlier testimony, Mr. Shaw. 
14 Q You indicated in response to Mr. Mandel's 
15 questioning this morning that it was your view that there 
16 | would be negotiations with Mr. Gross, Bleich and Donahue l 

ae in an attempt to resolve what, if anything, was owed to 


18 them, and if the negotiations failed that there might be 


19 litigation, correct? 

20 A I would say this was my state of mind, yes. 

21 Q Were those negotiations an effort to deter- 

2 mine the amount, if any, of a capital account? 

23 MR. SILFEN: I object, considering the wit- 

24 | ness said he didn't participate ang his knowledge of those 
ys) negotiations all came ‘a's result of his secondary sources. 


17 
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I eusede.. It is beyond the scope of the redirect. 
THE COURT: I will permit this. Overruled. 
A My uncerstanding was that that was part of 
the nerotiations, and the peli part would be the form 


in which it. would be paid. 
la ‘ 


Q Were you involved in any way in those 
negotiations? 

A No. 

Q Nobody reported anything to you about the 
J.gotiations? 

A No. 


MR. MANDEL: It has not been established 
that there were anynegotiations and, in fact, there were 
not, Your question is without a foundation. 

THE COURT: Let's find out if the witness 
‘knows of any. 

THE WITNESS: I know of sev2ral discussions 
that were under way where there were attempts to come to 
an agreement. I don't remember any of the specifics with 
regard to what -- 

THE COURT: This is after February llth. 

THE WITNESS: Yes, sir. 

Q Do you know ir in the course of negotiations 


< 


there was any discussion with respect to whether assuming 


- 
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vhere were no offsets, what the amount of the capital 


xs 
* ad ‘ 
* 4 


Kommune? wan? 
MR. SILFEN: I object, again, your Honor. 
It is beyond the — of mictieee. These are events 
that took place after February ll. 17, 
| | THE COURT: I will sueeate it on another 
ground, and that is that there is no beowine to show 
that this man has a basis to arrive at a conclusion. 
MR. SILFEN: I tried to point that out. 
THE COURT: Unless you show some familiar- 
ity with the figures and the books we have nothing. 
Q Did you ever look at the books of Newburger 
Loeb to see what, if anything, was sein on the books for 
the capital account of any of the partners? 
A Yes, sir. - I got the year-end -- 
Q I asked you about the books. I did-'t ask 
you about the pusaciat statement. 
A Ho, Sir. 
Q Is there anything in the books of New burger 
Loeb to yourknowledge which sets. forth the capital account 
of any of the partners, including Mr. Gross, as at any 
point? 
MR. “SILFEN: Objeition. He said he never 


a 


saw the books. 


% 
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THE COURT: That's right. 

9 " So sates stiller aenleieinane with petiimee to what 
if any the capital account of Mr. Gross is comes from 
the financial statements by Peat Marwick? 

yeaa eeca sir. | 

Q Was it your understanding that that estab- 
lished a so-called starting point for the negotiations? 

ME. SLLPEN: | I object to the form of the 
question. 
THE COURT: Sustained. 

Q When you saw the figure on the financial 
statement with peaneet te Mr. Gross’ capital account, 
what did that figure mean to you? 

MR. MANDEL: I object to that. I think, your 
Honor, we are in an improper area. I did not ask Mr. 
Kayne about anything that happened after the inception of 
the lawsuit. : 

THE ‘COURT: ' Tt watt aa that objection. 

Q Was it your view be a offsets that ex- 
isted would be the sums of money which would be deducted 
from whatever the figure was shown in the Peat Marwick 
statement as .the capital accou ¢ of Mr... Gross? 

A Yes, z would’ say yes. I never really be- 


lieved that he would get more than that. 
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Q © Was it also your view that whatever was 
eae the Siceneeas se eaiace of Peat, Marwick as 
the capital account of Sieien and Donahue would be 
what they were entitled to if — were no offsets? 

A . My view now? 

| THE COURT: Your meer then. 


A (Continuing.) I don't remember ever 


heen 


thinking about my view then with regard to them. 

"Q During the period around Seiunae Lith, both 
before and after, is it in fact true that what the 
corporation was attempting to do was to ascertain what, 
if anything, was owed to Gross, Bleich and Donahue, and 
if they were owed a sum of money they would receive it, 
and if they were not owed a sum of money they would not ‘ 
receive it, and if there was going to be successful 
settlement, fine, and if not there would be iiteacna? 
Is that a fair characterization of what was on your 


mind? 


2 ce REE: 0 eben @ GEONSS 


A Yes. That was my understanding. 
Q Was it ever your view that through baseless 
litigation or through legal maneuvering you would not 


take one penny from Gross, Bleich or Donahue that they 
$ 


« 


were entitled to? 


A No. 
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. MR. GRUTMAN: I have a few questions. 
RECROSS EXAMINATION 
BY MR. GRUTMAN: 
Q During the time you dis in the Newburger 


Loeb partnership, was there a man by the name of 


Adolphus Roggenburg? 


A Yes. 
Q Did he resign prior to Mr. Gross? 
A I don't recall. There were two Roggenburgs. 


Adolphus was the father. I don't recall when he resigned. 

Q Do you recall when he resigned he had capital 
in the firm larger than Mr. Gross? 

A He had a substantial amount of capital. 

Q In answering some questions that Mr. Mandel 
gut to you this morning, you used the phrase "excess 
capital versus committed capital." . Do you remember an- 
swering those questions and using those phrases? 

A Yes. 

Q Was committed capital that amount of capital 
which a partner was required to maintain in the firm 
commensurate with his percentage participation in the 
firm's profits? 

MR. MANDEL: I object to the leading question. 


od 


THE COURT: Overruled: 
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- con -'MR. MANDEL: .It also goes to an interpre- 
3 tation of the agreement. — 


4 THE COURT: Let's find out why Mr. Grutman 


5 4s asking the question. 

6 (MR. GRUTMAN: It 1s a foundation question, | 
7 of course. 
8 a The cneibmekckten, I believe, can be taken 
9 that if a person has $200,000 in committed capital, and : 


his capital account has gone down, you can take money 


from his excess capital account and apply it to the 


12 committed, and you would not have any excess capital. 
13 Q Excess capital was good capital that a partner 


14 had in the firm which was in an amount greater than’ the 


15 partner was required to maintain? 
16 A That's correct.  . | | | 
7 Q Were you familiar with the partnership : 
18 sstesinent in the year 19707. | | | 
s ‘ 

19 A Not as familiar as I should have been. | 
20 Q Were you familiar with the partnership 
21 agreement for the year. preceding? 

A No. | 

Q Do you know whether or not the concept of 
2A excess capital and how it could be removed was an idea 


. 4 
that was new to the 1970 partnership agreement? 
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AL Yes, it was. 
Q - Do you know who it was who originated the 


idea about excess capital and how it could be removed 
from the firm? 

A well, = know that when we were investing 
our money in the firm on the point system -- 

THE. COURT: Ne. This cails for a name. 

Q Do you know the person who originated the 
idea abet excess pean orem a concept and how excess 
capital could be removed from the firm? 

A Not clearly, no. 

MR. GRUTMAN: No further questions. 
THE COURT: You may step down. 
Is there anything further? 


MR. GLATZER: Charles Sloane. 


MR. SHAW: We have an attorney, your Honor, 


who is supposed to arrive just about at this point to 
testify very briefly. He is not here. 
THE COURT: Start with Mr. Sloane. 


MR. SHAW: When he arrives -- 


"HE COURT: Let's save it for when he arrives. 


CHARLES Ss SLOANE, called as a witness, 


t ” 


having been duly sworn,was examined and testified 


as follows: 
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2 ay MR. SHAW: I waive. 
3 ALBERT! DWOR K'I N, having been called as ‘a 

4 witness by the defendant Newourger Loeb, first 

5 having been duly sworn, testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. SHAW: 

8 Q sie’ Sweenin.: are you an attorney permitted 

9 to practice before the Court of this state? i 
10 ee 
11 Q In addition to that, are you a Certified 

12 |} Public Accountant? 

13 A I am. 

14 a) Will you briefly advise the bears of your 

15 ‘academic and professional background. ‘ 
16 \ A I-have an undergraduate degree from New York | | 
17 University in which I majored in accounting. I have a 
18 Bachelor of Law degree from Fordham Law School. I was : 
19 admitted to the bar in New York in 1946. I was first | 
20 admitted as a Certified sundee Accountant in New Jersey : 
21 in 1939 and subsequently admitted in New York. 

ae Q Does the name Newburger Loeb mean anything 
3 to you? 

24 eS : is' familiar. 

25 Q When did you first have anything in connection 
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with that. company? 
patie. | 

A *a970. 

Q Can you tell the Court what occured in 1970? 

A In 1970, after’some discussions with Mr. 
Charles: Gross,‘ I became a subordinated lender to 
Newurger Loeb. 

Q Will you describe your subordinated loan. 

A I made a subordinated loan of something like 
6,000 shares of a preferred stock of Great Western 
United to NeWburger Loeb & Company, for which I was to 
be paid four percent per annum. 

Q What was the amount of the loan? 

A The loan consisted of securities which had 
a market value at that time of approximately $200,000. 
I een say. 

Q When did you first have any discussion with 
Mr. Gross about becoming a subordinated lender in 


Newburger Loeb? 

A I would say probably within 30 to 45 days 
prior to the time I actually became a subordinated 
lender. 

Q Can you give us the approximate date when 
you became a Ree er tenies in 1970? 


A I believe 1t was around some date in April 
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of 1970. , 

Q “ “Subsequently, wind Gum represented by 
Kenneth Bialkin in the firm of Wilkie, Farr in re- 
lation to that vee? i 

toe 

Q Will sak tell the Court what happened in 
relation to the loan? 

A Well, I was informed that the firm of 
Newoburger Loeb & Company was experiencing financial 
difficulties; that Mr. Gross had resigned as a partner, 
and that unless some kind of reorganization occured it 
was predicted that the loan would only be repaid in 
part. 
| Q Continue. 

A A plan of reorganizing -- 

MR. MANDEL: Your Honor, I will object to 
hearsay here. Mr. Dworkin said "I was informed." He 
does not say who, I think it is hearsay testimony. 

THE COURT: Strike it out. We will take 
it for what his state of mind was. He has to be a little 
more specific. “ : 

MR. MANDEL: Although, your Honor, I do not 
think Mr. inatt ataxe of mind is relevant to any of 


the issues of this case. He is not a party. 
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Dad Pad 
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ake THE COURT: Mr. Shaw, what do you intend. 
to sila with this vianiwas 

MR. SHAW: In relation to the subordinated 
loan, that he was paid back, your Honor, and he would 
not have been paid back but for the transfer agreement. 

THE COURT: Ask him whether he was paid 
back and then we'll see if there is a foundation for 
the next question. 

Q Were you paid back the amount of the sub- 


ordinated loan? 


A Yes. 

Q By whom were you paid back? 

A By Newburger Loeb & Company, Inc. 
Q Were you paid back fully? 

A I was. 


MR. MANDEL: We are willing to concede that 
all of the subordinated lenders were paid back fully 
without conceding the relevance of that fact. 

Q In addition to consulting with Mr. Bialkin 
in relation to the transfer agreement, did you do any- 
thing else during the period 1970 to 1971 with respect 
to whether or not the transfer agreement should go 
forward? 

A There were a number of meetings and con- 


i 
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ferences in connection with the desireability of the plan 
from the standpoint of subordinated lenders. There was 


various information presented which purported to show 


the financial position of Newburger Loeb & Company. 


6 There were eonsidevebie areas of concern,, as I recall, 

7 with ese’ to a good deal of that information and after, ‘ 
8 as I say, a substantial amount of discussion and 4 number 

9 of meetings, there was the conclusion to proceed from 

10 the ss iciiabiek of myself as a subordinated lender, to 
11 proceed with the plan of reorganization that was ultimately 

2 adopted. 


13 Q Did you reach that conclusion yourself? 
14 A I did. 
15 Q Did you reach that sen tiuten in part upon 
16 the basis of the various meetings you attended and the 
7 financial Sen SCAN in your consultation with Mr. 
18 Bialkin? 

’ 
19 4 I am sure I was influenced by all that in- 
20 formation. 
21 Q Will you tell the Court the basis for the 
22 conclusion you sneered’: 
23 MR. MANDEL: I think this is irrelevant. 
24 We know thas Mr. Dworkin siened the agreement. ‘He has 
. 


testified that he thought it was a good idea. I don't 


¥ 
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y: | BY MR. SHAW: 
| 3 Q ik What’ documents did you have at your dis- 
| 4 posal, and dia you sidan: i relation to the issue 
5 | as to whether or not the transfer agreement should go 
6 | ‘forward? 
7 | B I have to speak from recollection because 
8 | I have no file in support of this at this time. 
9 | Q Give us your best recollection. 
10 | A My recollection is that there were presen- 
ll tations of pro forma balance sheets, or balance sheets 
12 with qualifications that they may or may not be complete. 
13 There were presentations of certain lease liabilities, 
14 which as I recall, were quite extensive. There were 
15 | presentations of certain claims, as I recall. 
16 | But one of the principle problems, as I 
17 recall, was the question of the lease liabilities, and | 
18 it was very difficult at that point to determine how | : 
19 ||' short of a successful operation which would make use | 
20 of the premises would be possible to realize on the re- 
| 21 | maining assets and pay subordinated lenders. 
22 | Q What facts did you rely upon in reaching 
23 your conclusion? 
24 A The information which I just described. 
25 THE COURT: He just neater that. 
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Q Would you tell the, Court, based upon this 
information that you described, what the basis for your 


conclusion was. 


A I distinctly recall, of course, that I at- 


‘tempted to marshal all of the figure information that 


was available as ce tie daneta, as to the liabil‘ties. 

I gave consideration to the fact that there was to be 

a substantial smeunt of additional capital available to 
the continuing organization in the form of a large sub- 
ordinated loan by, I believe, Mr. Aixala, some such name. 


With that additional capital, with some appraisal that © 


‘I had to make objectively of the people that wee to run 


the organization, it was my feeling that that organization 
would have sufficient capital to function, and on the 
basis of being able to function over a period of time I 
concluded that they probably would be able to cover their 
rent obligation and absorb that, as realizing on the re- 
maining assets during the continued period of the sub- 
ordination they would be in a position to have a much 
better chance of repaying the full amount of my subordina- 
ted loan than if we were pressed to full liquida..on with 
the lease liabilities being in a position that would, as 

I understood it, be superior to my position as. subordina- 


ted lender. I don't recall the evaluation of superior 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOHDSE 


ee ree en tm TS eR SE em 
— aoe ee /- 


— ——— A  ~ 


te 


Rn? 


R 


| 


0216 


Pese 59 Dworkin/direct A 3682 


claims, But I do have some recollect_.n that there was 

‘ e°* “f 
a lease liability that loomed very large, that there 
would be very substantial creditors. I seemed to think 


there was a consideration as to whether they would have 


“a priority. 


Q Did you Mane an eettan at the time, based 
upon the information that you told us about, as to what 
would have happened insofar as your subordinated loan if 
the transfer agreement did not go forward? 

A I* was my feeling that if the transfer did 
not go forward I would lose a substantial portion or all 
of my loan. 

Q I just wanted two additional points. 

Are you familiar with the financial statement 


prepared by Peat, Marwick for the year ending December 


34, 19707 
A I am not familiar with that. 
Q Are you familiar with efforts made in behalf 


of Newburger Loeb & Company to recover from New York 
City certain tax sums? 


A cam, 


Q When did you first become familiar with 


those efforts? 


A _ I was retained by Newburger Loeb & Company 
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to press the claims. . 


3 - Q°'  -When were you retained?. 
4 A I believe that was probably shortly after 


the reorganization that ‘occured. 


as means = 


6 Q I show- you these documents and I ask you 
7 4f you recognize these as claims for credit or refund. 
8 made on behalf of Newburger Loeb & Company to New York i 


City and the State of New York for the years 1967 and 
10 || 1968? 
I believe I prepared these, 


MR. SHAW: I offer them in evidence. 


MR. GRUTMAN: No objection. 


14 | (Plaintiff's Sehibit 12% marked for identifi- 
h XX 15 cation.) 4 
16 MR. MANDEL: I have no objection. { 
17 . THE COURT: That may oF received. | 
a. eB . (Plaintiff's Exhibit 124 received in 
' : 
19 evidence.) 
2 || BY MR. SHAW: 
ee 
ai Q Mr. Dworkin, will you tell us what action 
a. was taken by New ene State and New York City with re- 
23 | spect to those ee : 
x | A New York city has baicmn no action with re- 


spect to the claims beyond acknowledging receipt. New 


" those claims? 
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York State has taken the position that they would be 
ges ee Ss : saee ee 

required to deny the claims. . 


Q As of this point has Newburger Loeb & 


Company received-any money with respect to any of 


A They none not. 

Q Do you have an opinion as to whether it: 
would have been proper from ordinary and accepted ac- 
counting procedures to include as an asset of Newburger 
Loeb for the year ending December 31, 1970 those claims 
for refund? 

MR. MANDEL: I object to that aciiwicai that 
question is not relevant to the issues of this case. 

MR. SHAW: It is. 

MR. MANDEL: The question relevant to the 
issue of this case is whether some value should have 
been given to that claim in computing Charles Gross'- 
capital at the end of 1970. 

MR. SHAW: First we have to find out if it 
is an asset and then go from there. If it is not an 
asset the inquiry is over. Mr. Mandel can bring this 
up on cross examination. 


Mr, ‘Lauterbach testified in a certain way 


and the issue is here for us, and I think we should hear 


4s 
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2 BY-MR:. SHAW: 


3 Q Have you practiced accountancy? 
4 A I have practiced public accounting in New 
5 York State since 1945, ig 


a Are you familiar with financial statements? 


A I am. 


Q Are you familiar with the financial state- 


ments of Newburger Loeb & Company? 


A I have seen the financial statement of 
Newburger Loeb & Company, the partnership. 


12 Q Have you seen the financial statement for 


13 the year ending December 31, 1970? 


14 A ‘I believe I did. 
15 Q Do you have any opinion, I ask you at this ' | 
16 point, with respect to the propriety from an accounting | 
7 standpoint of including as an asset ine claim for re- | 
18 fund of New York City and New York State taxes which | 
9 ||" you have testified to which you made with respect to 4 | 
1970 financial statement? 
A I find it difficult to respond to the question 


= 


2 the way it is put. 

23 Q In your view, is the claim for refund an 

2A asset of Newburger Loeb & Company which should have been 
3 set forth as an asset on the December 31, 1970 financial 


. 
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statement? ' 
AT ; My response is that it would not be impro- 


per to make reference to the existence of the claim in 


¢ 
» - 


some footnoted fashion, but in view of the very sub- 
canal 


“stantial contingencies which became the basis for the 


rejection by New York State of the claim to it and 

wnich existed parallel normally in the New York City 
statute, I would feel it would net be proper to list the 
full amount of that claim in a fagsnion as an asset to 

be recognized for balance sheet purposes, although the 
existence of a claim might be appropriate. 


Q You say it should have been footnoted? 


A A footnote disclosure would be appropriate. 
Q When for the first time, Mr. Dworkin, was 


it discussed with you that you.might testify here in 
Court? | 

A I was phoned by Mr. Risher, I think, approxi- 
matelv a week ago. As to the specific appearance today, 
I believe Mr. Risher phoned me on Friday. 

Q One further question: 

In the elie of your testimony you indi- 

cate that Mr. Charles Gross spoke with yoy about a0 to 
45 days prior to: your becoming a subordinated lender 


of Newburger Loeb, which, I believe, you said took place 
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to Mr. Sloane. : , 


THE ‘COURT: They aré two Atrtetent sence iv 
two different situations. 

MR. SHAW: It is a sie ied issue. 

. a 

THE. COURT: I sustain the objection. 

MR. SHAW: I have o questions. 

MR. SILFEN: No questions. 

MR. BIEHL: No questions. 

MR. MANDEL: I do have a few questions. 
CROSS EXAMINATION 
BY MR. MANDEL: 

Q Mr. Dworkin, when you were retained in 1971 
to prosecute this tax refund claim, was a fee paid to 
you or agreed upon? 

A A fee was agreed upon based upon the time 
that would be devoted to the matter. 

Q How much has been paid to you as fee? 

A I have not been paid any fee to this time. 

Q How. much has accrued to you as a fee? 

A [ have not made a calculation, frankly. 

Q You have devoted a substantial number of 
hours, thousands of dollars of work, to this claim? 


A I have not made a computation, Mr. Mandel, 


but I suppose that considering the time that has been 
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devoted to this point I would not be surprised it it were 
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past GST - 


a couple of thousand dollars. 
Q Your effort was made in good faith in ° 
substantial chance of some recovery 


belief there -was a. 


£ 


A Of course. 

Q Am I right that the peeniis advanced by the 
State so far for not paying is that they say that the 
wrong entity or improper entity was trying to get the re- 
fund and is different from the entity, the partnership 


that had sustained the loss? Is that right? 


a I would not say that that is correct. 

Q How would you phrase it? What is the real 
problem? 

A The position of the State is that the interests 


and profits and losses in the partnership in the year in 

sive tha loss was cmwuinnd, the year 1969, do not have 

the 80 percent concurrence with the interests of partners 
in the y2ars to which we attempt to carry back this loss 

and achieve a refund of taxes paid in the earlier year. 


The statute requires that there be a 80 percent interest 


. by partners in the year of the loss in order to carry back 


and achieve a tax recovery, and that demonstration under 


the State's position is that the same persons must be 
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partners in both years, both of the loss year and the 
profitable year to which the losses carried back to 
the extent of 80 percent. The State says that the 80 
percent test- is not. met in the. case of Newburger Loeb. 
‘ a You “have ‘mien saying that that test is met 
: and there is some doubt about the question? 

A I have not said that the 80 percent test is 
met, but there is still some question open as to the fi- 
ad date under the determined loss, and the federal 
government was making an examination. If they modified 


the amount of the loss to 80 percent, it might be met. 


There was some other collateral questions. 


Q It is a complicated question, right? 
A It has compliactions. 
Q It has been complicated since you started 


with it since 1971? 
A I'm not sure I understand the implication 
of the word "complicated." 
Q In striking a balance of what should be paid 
to a withdrawing partner for losses occured during 1970, 
in your opinion, going back to 1971, would it be proper 
to dtaeebard this potential anent? 


A It would be most difficult to quantify. 


Q What I am asking you, Mr. Dworkin, as of 1970 


BR & 8B S 


- pejt 69 : Dworkin/cross 0226 


A 36°90 


this possible refund was a subject of some contingency, 


but it was a matter of some potential value; is that 
right? 


A a 
ees oe . 
a What I am saying to you is that as of 1971, 


early 1971, if you had to strike a balance between part- 
ners with regard to losses for the year and with regard 
to what is available, this asset should equitably be 


given some recognition rather than disregarded; is that 


right? 
A Are you asking for my opinion? 
Q Yes. 
A In my opinion, I would not place a dollar 


value on that claim. 


Q You would treat it as worth zero? 


map Nes tro 


A I would treat it as having some potential 


value but not one I could quantify to a dollar value. 


a Te a 


Q ieaeatarm. what would your conclusion be 
about striking a balance between partners? 

A If. the question could be left open to a 
determination of the amount that could be received, and 
adjustment made between the parties, I think that would 
be the most equitable way. 


Q If the question could not be left open,would 
A) ; 
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the asset be subject to some evaluation like all other 
- < i vg . 
assets were, unascertainable numbers? 

MR. SHAW: Objection, your Honor. This is 


the third time it is being asked. 


+ s 


A- In-.the- sense that any contingent claim might 
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be said to have séme amount of value, even though that 
value might be very small. If a cash value had to be 
placed on it at that time, I would think that any value 
would be a very «small value. 

Q - You “have testified that in your opinion as 
a subordinated lender you would be better served by 
having the proposed transfer agreement go through; is 
that correct? 

A That was my statement. 

Q One of the reasorswas that there was an in- 


fusion of new capital from Mr. Aixala. 


A Which will permit the existing organization 


to continue, yes. 


Q Were you aware, and did you understand, that 
Mr. Aixala's investment was represented to him to be of 
a minimal risk? 
MR. SHAW: Objection, your Honor. How is 
that relevant? be : 
THE COURT: Overruled. 


. 
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A I had no information as to any representa- 


* 


cione te Mr. Aixala. 
Q 3 Were you aware that Mr. Aixala's investment 

in Newburger Loeb & Company had with it a triggering 

provision so nik ne wees get his money out immediately 


if the net worth was below $75,000? 


A I believe I recall that provision. 

Q You were aware of that? ‘ 
, 

ry Yes. I don't recall the specific number, 


But I believe there was such a provision. 


Q You are aware that the limited partners 


never got back a penny of principle as a result of the 


transfer agreement? 

A I am not aware. 

Q You are aware that under the terms of the 
transfer agreement the limited partners were reouired to 
release whatever claim they might have against the i 
general partners for return of their capital? Are you 


aware of that? 


A I have no special knowledge of that, Mr. 


Mandel. 


Q Were you aware that under the terms of the 
transfer agreement a half million dollars worth of debts 


owed by certain general partners was released by the 
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limited ei baie tt the other, general partners? 

hee I don't recall that. At the time I may have 
had some knowledge, but I don't recall. 

Q As of today in evaluating the situation you 
do not recall?” 

Bj That's correct. 

Q The fact is you were not concerned at that 
time with what was fair or equitable for limited partners 
or for general partners. You were trying to protect 
your own subordinated loan and do what you thought was 
in your best interest; is that correct? 

A Can I say yes to the second half of your 
question? My purpose was to protect my interest as a 
subordinated lender. | 

Q I believe you attended the closing on Feb- 
ruary 11, 1971, did you not? 


A I attended the closing. If that was the 


Q Were you made aware that the Rosenman firm 
that night refused to issue an opinion that the trans- 


fer agreement was properly authorized on behalf of the 


partnership? 


A I believe I recall that there was a question 


as to who would issue such. an opinion. 


@ 
A 3694 
Dworkin/cross Soa 
Did that question come up because the Rosenman 
firm refused to issue such an opinion? 
A I have no specific recollection as to that. 
Q Did you authorize Mr. Persky to issue that 
opinion ina position of conflict of interest? 
WA. SHAW: Chjection, your Honor. 
COURT: Sustained. 
Q you authorize Mr. Persky to issue such 
an opinion -- 
MR. GRUTMAN: He was represented by counsel 
in the presence of Mr. Bialkin. 


THE COURT: That's what he says. 


I never authorized Mr. Persky to issue any- 


MR. MANDEL: I have notuing further. 
CROSS EXAMINATION 
BY MR. GRUTMAN: 


Q You were represented at the closing by 


counsel of your choosing, namely Messrs. Lewis and 


Bialkin of the Wilkie, Farr firm; 1s that correct? 
MR. MANDEL: One piaibat please. Mr. Bialkin 
was not present. 
Q There was a lawyer there who represented you, 


is that correct? Whatever he did on that night was with 


to 
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your approval, was it not? 
MF MANDEL: I object to that question. . 
THE COURT: seitetonk, 
Q Do you. know that your counsel at the closing 
:cepted the opinion letter which was drafted by@Mr. 
Persky? : | | 

A I have a clear recollection that Mn. Persky 
did furnish an opinion letter. As to these details of 
authority I have no recollection. 

Q Did you heer anybody object to the opinion 
letter which Mr. Persky drafted? 

A I would not remember enough to be able to 
answer your-question. 

Q Is your recollection clear or hazy as to 
the circumstances as to how it.came about that Mr. ads dy 
‘was requested to prepare that opinion. 

MR. MANDEL: © phiaek, 
THE COURT: Sustained. 

Q Did you recollect the circumstances under 
which it was Mr. Persky that delivered the opinion of 
the Finley, Kumble firm? 

A My recollection is that Mr. Persky was the 
prime mover in connection with this transaction and, 


‘. 
therefore, I assume that in the course of the actions 
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that he took he took such actions as he felt were ap- 
propri ate. 

Q Do you know how after the Rosenman firm did 
not deliver the opinion it came about that Mr. Persky 
was the one who drafted the opinion? 

MR. MANDEL: The ‘estion has been asked 
and answered. 

MR. GRUTMAN: I have not a complete answer 
yet, your Honor. 

THE COURT: I will permit the question. 

A I don't know. : 

Q Do I understand correctly, Mr. Dworkin, that 
you have had no ponneetion or relationship, professional 
or otherwise, with the Finley, Kumble firm? Is that 
right? : 

A I believe I am in an investment position that 
certain of the memebers of their firm are also in a re- 
latively minor nature, but aside from that I have had no 
association or connection with any, to my knowledge. 

Q You have not discussed the substance of your 
testimony with me or with any other lawyer for the Finley, 
Kumble law firm? Is that true? | 

A That's true. 


Q Well, have you dis~ussed the substance of 
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your testimony with any other lawyer here? 


A 


Q 


I have not. 


Is it a fact that you have known Car. «3 


Gross for many years? 


A 


Q 


back? 


A 


back something like 15 years. 


‘I have. 


And you have been a social friend of his? 
I have. 
How many years does that friendship reach 


My social acquaintanceship probably goes 


MR. GRUTMAN: Thank you very much. 


REDIRECT EXAMINATION 


BY MR. SHAW: 


Q 


Mr. Dworkin, you indicated in response to 


Mr. Mandel's question that you were concerned with what 


the effect would be upon your interest in Newburger. Loeb 


as a subordinated lender, and Mr. Mandel asked you 


whether you were concerned at all in substance with the 


interests of the general partners or the interests of 


the limited partners. Do you recall that being asked 


of you? 
A 


Q 


I believe so. 


In 1971, February, did you have an opinion 
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as to the interests, if any, of the general partners in 
Newburger Loeb was? 
A I don't think I formulated any such opinion. 
THE COURT: The answer is you did not. 

Q You did testify, I believe, that you were 
of the view that if the transfer agreement did not go 
forward there would be an adverse affect on vee status 
as a subordi.. ted lender, correct? 

A I believe I testified that I Gaavent there 


was a substantial possibility, of course. 


Q Of not getting the money? 
A That's right. - 
Q Did you have an opinion as to what would 


have happened to the capital account or interest of 
any of the general partners at that time if ‘iid grants 
agreement did not go forward? 

A I certainly bt alain if the subordinated 
lenders would auatasn a loss that the partners would 
not receive distributicns. 

Q Would it have en possible for subordinated 
lenders to have sustained a loss and any of the general 
partners to have received a distribution? 

A Not unless there was specific agreement to 


that effect. 
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Q Is that also your position insofar as what 
would have happened insofar as limited partners were 


concerned if the transfer agreement did not go forward? 


A I see no difference. 

Q They would not have received anything either, © 
correct? 

A If we, as subordinated lenders, did not re- 


cy 


ceive the full amount of our loans, I would expect the 
limited canbnad would not receive any distribution. 

THE COURT: You thought you had a substantial 
possibility of loss; that's the way you phrased ite 

THE WITNESS: I did, your Honor. 


Q You also used a phrase, or Mr. Mandel did, 


4n sever?l questions asked with respect to striking a 


balance with respect to the interest of a withdrawn | 
general partner. Would you tell us what that concept, 
"striking a balance,” means with respect to a withdrawn — 
general partner? What do you do when you strike a balance? 
A I assume that Mr. Mandel used that meaning 
that it was clear to him. © don't sci it as a particular 
technical term, and therefore, I would take it in its 
common, ordinary usage. 
Q And what is the common, ordinary usage? 


A I would understand it to mean that an ac- 
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counting was being drawn between the parties. 
Q By that is meant what, sir? 
A A determination of an amount a shee one 


party or one side would be entitled if a party on the 


other side were entitled to a given amount. 


Q In doing that, would it first be necessary 


to determine what the assets of the partnership were net 


of paying for liabilities? 


A I find it a little difficult to respond to 


the question in that form. 


Q What is the first thing you would do in the 


accounting? 


THE COURT: 


Do we need this? 


MR. SHAW: I think we do, but if you will 


take my statement as to what the procedure would be, then 


we can dtspense with this witness' testimony. 


THE COURT: 


I think everybody understands 


what "striking a balance" is, and “having an accounting" 


means. 


Q One further question: 


In striking a balance, would it be necessary 


for the general partners to ignore a claim, a lawsuit 


which they had against the withdrawn partner? 


THE COURT: 


I sustain that objection. 
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Q Would it be possible to strike a balance 
if there was outstanding litigation between the partners? 


A My difficulty in responding is that if there 


4s uncertainty, the "striking of the balance," as the 


‘term is being used, would be made very difficult unless 


ground rules could be established. I do not think there 
is an automatic procedure. 
’ Q If a balance is struck, does a partner have 
7 

any right to money from the partnership? 

MR. MANDEL: I object, your Honor. 

THE COURT: Sustained. 

Q If the balance has not been struck is it 


possible to determine how much a withdrawn partner is 


entitled to? 


A How much in dollars? 
Q@. | yee 
A I would think a specific sum would be 


difficult to determine without the determination of the 
whole. | 
MR. SHAW: I have no further wuskttena. 
THE COURT: We will take a recess. 
(Recess.) e 


CHARLES Se SLOA NE resumed. 


CONTINUED DIRECT EXAMINATION 
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2 BY MR. BIEHL: 

3 Q You were telling the Court before about 


your first relationship with Newburger Loeb & Company 


in the fall of 1969. Will you continue that, please? 


A Yes. 


I resigned from McDonnell & Company in 
August of 1969. Right about that time the rumblings 

began; they were in the process of going bankrupt and 
the offices were being sold off, and deals were being 
made with various firms were coming and acquiring 
12 various McDonnell offices. We had a productive office 


13 in Century City with a group of people I had worked . 


14 with for some time who decided we would like to stay 

15 together. We decided that I would see if I could have 

16 somebody or some firm who might be interested in that 

17 time in coming in and taking over the then existing 

18 McDonnell office and the personnel. I went back to New 
19 | York and had a series of appointments with a number of 
20 people at various firms, one of whom was Mr. Gross at 
21 Newburger Loeb at that time. 


Q Did you make an association with Newburger 
Loeb at that time? 
A Not necessarily. Through a series of meetings 


ana. visits and such, there was an association formed. 
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Q What was your relationship? 
A I nearly was hired as an employee. As it 


turned out, Newburger Loeb was not able to buy that 


specific MaDonnell office. McDonnell was packaging 


‘offices and they sold that office and a group of of- 


fices to Shearson Hamill. It was decided that we and 
Newburger Loeb would go ahead and open an office in 
Century City so there was space acquired in a building 
across the street from McDonnell's office and I came on. 


board, and my job was to build and develop that office 


from scratch. 


Q What time are we at at this point? 

A I would say October of 1969. 

Q Did you become a partner at that time? 

A No. 

Q ' You were solely an employee? 

A Yes. 

Q What were your duties? 

A My initial duties were in building, meeting 


with the architects, designers, and such, and building 
the office; meeting the deconators, the people who sie. 
supplying out equipment, hiring personnel, initially the 
back office type people and secretarial help. In ad- 


dition to hiring representatives. It was a matter pretty 


e 
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r4 much of starting from zero. 
Q Did there come a time when that work was 


completed and the office became operational? 


A Yes. 


When was that? 


a) 


7 A It opened, I believe, in April of 1970. 
8 oe - Were you a partner of Newburger Loeb at 


that time? 


10 A Yes, I was. 


11 Q When did you become a partner? 

12 A Effective the end of February, I believe, 

13 of 1970 

14 Q What was the size of your interest? 

15 A I had two points. 

16 yom What did that cost -you? 
7 A $25,000 a point or $50,000. 
18 Q During the period after the office opened, ! 
19 what were your responsibilities vis-a-vis Newburger : 
20 Loeb and the New York office? ! 
21 A There were a number of various areas, one 

22 being Newburger Loeb was a name and while it was an old 

23 rame in New York ee not a name that was known in 

2A California; so there was some public relations-type 

3 work as far as getting cha name of the firm known. 
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~ In addition, there was a matter of hiring 
3 new iwokevs and new personnel, and there was also the 
4 matter of running and managing the teres on a day-to- 
5 day basis as far as increasing production, back office 
6 problems that occured in my branch and maintaining com- 
7 munications with New York on an operational basis. 
8 Q Was a system or a nena worked out of 
9 maintaining communic: sions with the New York office? . 
10 A There was no normal program, as such. We 
ll were the only branch outside of New York and I don't 
12 know how many they had in New York at that. time. Some 
13 were closing down. It was not that complex a structure. 
14 It was an informal type of eelakionsnte I would say. 
15 Q Did there come a time when you reported the 
16 activities of the California pean to the executive i 
7 committee of Newburger Loeb? 
A Yes. Some time during tne period after 
which the office opened, some time that summer -- I 
don't know how many meetings there were. I did make a : 
21 number of trips back to New York to the executive com- 
22 - mittee. I don't know how many. They were made to in- 
2 form them what was happening on the coast. 
a Q Did there come a time in your operation of 
ys) the office on the West Coast that you entered into a 
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program cost cutting? 


A Yes. 


: Q Tell the Court about that. 


A The actual cost cutting, to the best of my 


’ recollection, began in May, I believe, in 1970, shortly 

' after Fred Kayne and I became aware of the financials 

' that were being suffered by the partnership. I institu- 

ted a program whereby, I believe, the total monthly 

i savings was somewhere in the area of $8,000 by cutting 

i back on various guarantees and other expenses. That was 

see the first cost cutting program. 

as THE COURT: May of 1970? 

“ THE WITNESS: Yes, sir. 

15 Q Did there come a time in 1970 when you sub- 

* mitted a resignation to the partnership? 

" A Yes. f 

aa Q When was that? 

A It was first submitted in October of 1970 | 

effective the end of November, November 30, 1970. 

21 Q Would you tell the Court what factors you 


took into consideration in reaching your determination 


to resign from the partnership? 
A In August of 1970 Fred Kayne had gone back 


to New York and eventually became managing partner. I 
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believe also in August of 1970 this happened: As a 
result of conversations with him regarding the then 
situation at Newburger Loeb in the light of things he 
had uncovered at that time, he had mentioned to me in 

a phone call that he oe giving serious thought to re- 
signing, and he felt that ‘in light of that I should do 
the same thing and that we should go into partnership 
together, and I went along with the suggestion. 


THE COURT: When was this? 


THE WITNESS: This would have been in October 


of 1970. 

At that time a number of liabilities that 
we had previously concerned about had cleared up, so we 
felt a little less anxious about some of those over- 
hanging liabilities. 

Q After you resigned from the partnership as 
a partner, did you continue to have a relationship with 


the partnership. 


A Yes. I stayed on as the manager of the 
office. 

Q The manager of the Los Angeles office? 

A Yes. 

Q Did you, in your capacity as the manager of 


? 


the office, continue to have contacts with the New York 


4 
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office? * 

A On an operational aiid yes. 

Q Focusing on the period after your resigna- 


tion, November, December of 1970, and January of 1971, 
did you leawn of the ncohnas matter at any time during 
that period? 

A At some time in that period, if I had to 
place a time I sisi say towards the end of i970, 1 


t 


became aware of the name Buckley, and there was a claim 


that the firm had. This was the extent of my knowledge. 
Q Do you recall the source of your information? 
A No. It could have come in a phone call, 


speaking to Larry Berkowitz or anybody. 


Q Did you learn, during that period of time, 
that Mr. Gross had asserted a claim to certain warrants 
that were owned by the partnership? 

A No, I did not. 

Q Did you ever learn, before the institution 


- 


of the lawsuit, about a claim to the warrants? 

A No. I have no recollection of knowing that. 
Q You heard Mr. Kayne testify this morning 

of receiving a phone call from Mr. Persky and then 
speaking with you. Did you hear that testimony? 


A Yes. 


av 
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Q ‘Is it correct that you made a phone call to 
Mr. Gross at that time? | 
4 That's correct. 
Q Would wou teil the Court the substance of 
nt phone conversation. 
A When at the time Mr. Kayne told me of the 


phone call he received from Mr. Dersitd, I was sort of 
confused. Z eenliy had been hearing much of what was going 
on through a secretary or it- was third hand, and I did 

not quite understand why all of a sudden Mrs. Bleich 

and Mrs. Donahue, who I thought were signing the agree- 
ment in December, was not signing it, and I didn't un- 
derstand this whole thing that was going on in my own 

mind. I was confused. My relationship with Charles 

Gross was always, and still is, one that we have never 

had any word or argument back and forth. It seemed to 


me at that time that it was a logical thing to call him 


up and find out what his thinking was and what was going 


on, and if he was aware of what my thinking was. 

I called him and tcid him I had heard that 
there was some problem with the negotiations; there 
had been talks with Persky at that time, and was he 
aware -- financially they brought me into the partner~ 


ship. I was in a position where I’ could suffer great 
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financial loss as a result of the partnership going 


3 under. I was concerned about my evohien: 

4 - mentioned the fact that at that ° | 

5 there were 30-odd employees in the Century City 2 
See : -e : I 

6 office, many of whom were working there, among other 


‘reasons, for representations that he had made, and would 


he reconsider, and what was his reason for going along, 


and why was he putting everybody in that position? 


10 Q What did Mr. Gross say to you? 

| 
ll A He said that he was sorry for anything that 
a might cause me, personally, onconvenience, but he felt 


in his own interest it was best, that what he was doing 
was in his own best interest. 7 

Q Do you know that Mr. Gross has told this 
Court that during that long conversation you told him 
that you would follow him for the rest of his life and 


sue him until he signed the agreement? 


A I heard that. 


1a St OR TT 


Q Did you make 2 statement to that effect to 


Mr. Gross? 


A No. I never made any statement of that 


Q Bid you threaten, during that conversation? 


No, sir. I did not want to alienate him. I 
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seivea him on — I tees wus a friendship basis. 

S Do you recall teak have been described 
as being hysterical during that phone conversation? 

A a have heawa vat: 

Q “Were you? Do you recall how you felt or 
how you reacted during that conversation? 

. I felt concerned, but I was certainly not 
hysterical. It was my understanding at that time that 
the feeling was that the deal was going to go through | 
anyway if nobody else defected. 

Q After you had that phone conversation, did 
you communicate the substance of it to anyone? 

A To the best of my recollection, i $0id Mr. 


Kayne I had spoken to Mr. Gross and to no avail. 


Q Did you speak to anyone other than Mr. Kayne? 
A I did not. 
Q You have heard testimony in this courtroom, 


have you not, about the lawsuit, and the subsequent 
arbitrsation instituted by your Mr. Kayne? 

A Yes. 

Q - Do you, remember how that came about in your 


meetings with the attorneys? 


A To the best of my recollection -- 


Q Yell the Court that, please? 


> 
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eee Kayne came back from New York after 
going on denateua. He returned to California some 
time in December. Shortly afterwards, his wife went 
into the hospital for an operation. So immediately 


upon his return there was not too much opportunity to 


really sit down and talk about business-type discussions. 


Some time shortly after that we got to- 


gether and discussed some of the things he had pre- 


_wtously told me when he had been in New York, and other 


things that were along the nature of what the situation 
was in New York. We felt that that time there was 
possible grounds for some kind of action. 
We met. Our Iasilaies meeting was with Bert 
Massing. At that eect we gave him the partnership 
agreement. 
Q Mr.. Mandel has asked me whether you can fix 
a date for this meeting you are now describirg. 
4 The first time we met? I would place that 
some time very early in January of 1971. 
Q Had you, at any time prior to January of 
1971, discussed the subject of bringing the lawsuit 
: 
against Mr. Gross with Mr. Massing? 
A No, I had not.’ 


Q Go forward. 
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There were one or two additional meetings 


beyond that. There were later meetings with their two 


other attorneys in addition to Mr. Massing. We reviewed 


the sitation telling the attorneys what had taken place 


as far as our relationship to various meetings and such, 


and some time during this time the conclusion was reached 


by them, they felt, there was a valid lawsuit and went 


on from there. 


Q 


Mr. Mandel has asked again to fix a date 


to the best of your recollection as to when this meeting 


took place. 


A 


closer than that. 


Q 


Early January, but I cannot pinpoint it any 


Can you put it in connection or in a time 


. peference with your conversation with Mr. Gross? 


Do 


you know whether it was before or after you spoke with 


Mr. Gross? 


A 


know. 


Q 


I could not state that as a fact that I 


Was that the first time you discussed any 


of your relationships with Newburger Loeb and Mr. Gross 


with Mr. Massing? 


A 


Q 


No. 


Tell the Court when you spoke to Mr. Massing 
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about the relationship with Newburger Loeb generally. ‘i 
en - | 
A Mr. Massing was a client of mine in addi- 


‘tion to being a social friend of mine, and on one oc- 


casion, shortly after hearing of the loss suffered by 


= 


tne partnership in March, Mr. Massing had asked me in 


the course of conversation how things were going, and I 


March and I mentioned the question to him about any 
personal liability I might in, : 

He said that without knowing the facts he 
didn't Seow. but there ve be some possible liability 
as a2 partner in the firm. | 

There may have been other times on a so- 


cial basis in connection with other events when I 


mentioned the firm is doing this or that, but I.don't | 
recall any. 

Q Now we are focusing on January, 1971 and | 
February of 1971. Do you recall ever hearing that Mr. i 


Gross had sought employment with a company known as 


Rafkind? 

A No, I do not. : : 

Q Did you attend the December 30th, 1971 
closing? he 


A No, I was not there. 


